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FEMALE GENITAL EXCISION AND THE IMPLICATIONS
OF FEDERAL PROHIBITION
BLAKE M. Guy*

To be a woman is to be healthy.1
"No one racial, religious or ethnic group has known discrimination as consistently as women have throughout recorded history." 2 Due to the ongoing efforts of several international
organizations, however, recent observers note an unprecedented
increase in the international attention focused on women's human
rights and the advancement of the status of women. 3
In February of 1994, the United States Department of State
issued its annual human rights report. 4 Documenting the abuse
and discrimination present in nearly 200 countries, the report
was perhaps most noteworthy for its expanded examination of
the physical abuse of women throughout the world." The report
"took a broad view of women and human rights, looking not just
at abuses by governments, but at the indignities and discrimination" with which governments often have little involvement.6
The physical health and psychological well-being of women
around the globe are placed in constant jeopardy by the contin* J.D. 1995, William & Mary School of Law; Associate, Charlson & Bredehoft, P.C.
1. ALICE WALKER & PRATIBHA PARMAR, WARRIOR MARKS: FEMALE GENITAL MUTILA-

TION AND THE SEXUAL BLINDING OF WOMEN 254 (1993) (statement made by Alice Walker).

2. Born Female-andFettered, N.Y. TIMES, Feb. 19, 1994, at A18 (hereinafter Born
Female].
3. Federal News Service, Feb. 3, 1995, available in LEXIS, Legis Library, Allnws
File (prepared testimony by John Shattuck, Assistant Secretary of State, Bureau of
Democracy, Human Rights and Labor).
4. Steven Greenhouse, State Dept. Finds Widespread Abuse of World's Women, N.Y.
TIMES, Feb. 3. 1994, at Al.
5. Id. State Department officials explained that this recent development was partly
in response to pressure from women's groups and was partly an effort to urge those
countries examined to improve the treatment and lives of women. Id.; Born Female, supra
note 2, at A18. The focus on physical abuse was meant to highlight the more pervasive
problem of rampant discrimination against women. Greenhouse, supra note 4, at Al
(quoting Timothy E. Wirth, a State Department counselor who oversees human rights
policy). The abuse of women's human rights was not even reported in the annual human
rights survey until 1989. Rep. Patricia Schroeder, FDCH Congressional Testimony, Sept.
28, 1993, available in LEXIS, Legis Library, Allnws File.
6. Greenhouse, supra note 4, at Al.
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uation of numerous violent traditions. Rape, female sexual slavery, compulsory sterilization, forced abortions, female infanticide,
coerced prostitution, wife beating, and dowry deaths are but a
few examples of persecution cited in the report as uniquely
threatening to the health and safety of women.7 In the 1991
publication, Women in the Front Line: Human Rights Violations
Against Women, Amnesty International states:
The list of such gross human rights violations against women
is endless. Many are targeted because they are strong-because they are political activists, community organizers, or
persist in demanding that their rights or those of their relatives
are respected. Others are targeted because they are seen as
vulnerable ... women who can be used to get at men, or

refugee women who are isolated and vulnerable in unfamiliar
surroundings.8

Ironically, female genital excision (FGE),9 the one tradition that
pre-dates any other and has severely impaired the health and
lives of more women than all the others combined, only recently

has begun to receive the journalistic and governmental attention
demanded by its critics. 0 Those who seek to uncover such infor-

7. Id.; see also Human Rights: Armed Strife Posed Main Threats in '93, Says U.S.,
INTER PRESS SERVICE, Feb. 1, 1994, available in LEXIS, News Library, Wires File (citing
marital rape, sexual violence and forced prostitution as other threats to the health of
women throughout the world). In addition to physical abuse, women are constantly
subjected to "discriminatory restrictions of their fundamental freedoms regarding voting,
marriage, travel, property ownership and inheritance, custody of children, citizenship and
court testimony. Women also faced sex-based discrimination in access to education,
employment, health care, financial services ... and even food and water." Federal News
Service, supra note 3.
8. AMNESTY INTERNATIONAL, WOMEN IN THE FRONT LINE: HUMAN RIGHTS VIOLATIONS

AGAINST WOMEN 1 (1991).

9. For a discussion on the use of this terminology, see infra note 18.
10. A.M. Rosenthal, The Torture Continues, N.Y. TIMES, July 27, 1993, at A13 (hereinafter Rosenthal, Torture Continues]. According to Rosenthal, "no other mass violation
of humanity has received so comparatively little journalistic or governmental attention."
Id. Perhaps the most egregious example of the inattention to violations of women's human
rights can be found in the nearly 400-page report on human rights issued by Human
Rights Watch (HRW) at the end of 1993. Deferring to local sensitivities, HRW made no
mention of FGE as a human rights or health issue confronting women throughout the
world. A.M. Rosenthal, Female Genital Mutilation, N.Y. TIMES, Dec. 24, 1993, at A27
[hereinafter Rosenthal, Mutilation]; see A.M. Rosenthal, Female Genital Torture, N.Y.
TIMES, Dec. 29, 1992, at A15 [hereinafter Rosenthal, Torture] (discussing his own failure
to publicize the issue); see also Tom Mashberg, Of Men and Women, Crime and Punishment,
BOSTON GLOE, Jan. 22, 1994, at I (comparing the considerable media publicity surrounding
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mation, however, will find a richly diverse and painstakingly

researched body of literature."
The aim of this Note is to incorporate and expand upon this
relatively hidden wealth of knowledge. 12 In doing so, Part I looks

the trial of Lorena Bobbitt with the lack of journalistic coverage relating to FGE).
Those working to raise awareness, however, can find encouraging news in the growing
television and radio attention devoted to the issue in recent years. See, e.g., All Things
Considered.Activists Denounce Female GenitalMutilation (National Public Radio broadcast,
Mar. 23, 1994), available in LEXIS, News Library, Script File; All Things Considered:
Genital MutilationMay Await Two American-Born Girls (National Public Radio broadcast,
Mar. 20, 1994). available in LEXIS, News Library, Script File; CNN News: Beyond the
Numbers-Part2-Female Circumcision(CNN television broadcast, Sept. 7, 1994). available
in LEXIS, News Library, Curnws File; CNN News: Female Genital Mutilation a Dilemma
for U.S. Doctors (CNN television broadcast, Dec. 30, 1992), available in LEXIS, News
Library, Arcnws File [hereinafter Dilemma for Doctors]; CNN News: Nigerian Says
Daughters Face Mutilationif Deported (CNN television broadcast, Mar. 23, 1994), available
in LEXIS, News Library, Script File; Day One: A Reporter's Notebook (ABC News
television broadcast, Oct. 11, 1993), available in LEXIS, News Library, Curnws File; Day
One: Scarredfor Life (ABC News television broadcast, Sept. 20, 1993), availablein LEXIS,
News Library, Abcnew File; Nightline: Domestic News (ABC television broadcast, Feb.
10, 1994), availablein LEXIS, News Library, Script File; Sonya Live: Female Circumcision
(CNN television broadcast, June 30, 1992), available in LEXIS, Legis Library, Allnws
File.
As to the dearth of journalistic attention devoted to FGE, Rosenthal's declaration is
perhaps a bit misleading. Existing literature about the practice is not truly reflective of
a lack of awareness in the United States. Unfortunately, most of the work in this:area
is confined to medical periodicals, special reports sponsored by women's organizations,
and studies by dedicated, but poorly publicized, international and human rights groups.
Rosenthal's observation that "national and international work against female mutilation
has been late, sporadic and mingily funded" is a more accurate statement. Rosenthal,
Torture, supra, at A15. The inherently limited publication of such work is the true
nemesis of enhanced awareness. For an example of the eclectic nature of existing literature
on FGE, see Loretta M. Kopelman, Female Circumcision/GenitalMutilation and Ethical
Relativism, 20 SECOND OPINION 55, 71 (1994) (citing references used in writing article);
Nahid Toubia, Female Circumcision as a Public Health Issue, NEw ENG. J. MED., Sept.
15, 1994, at 716 (citing references used in writing article).
For works appearing in legal literature, see sources cited infra note 12.
11. The leading works in the field of FGE include: RAQUIYA HAJI DUALEH ABDALLA,
SISTERS IN AFFLICTION: CIRCUMCISION AND INFIBULATION OF WOMEN IN AFRICA (1982); EFUA
DORKENOO & SCILLA ELWORTHY, FEMALE GENITAL MUTILATION: PROPOSALS FOR CHANGE
(1992); ASMA EL DAREER, WOMAN, WHY Do YOU WEEP? CIRCUMCISION AND ITS CONSEQUENCES (1982); FRAN P. HOSKEN, FEMALE SEXUAL MUTILATIONS: THE FACTS AND PROPOSALS
FOR ACTION (1980) [hereinafter HOSKEN, FACTS AND PROPOSALS]; FRAN P. HOSKEN, THE
HOSKEN REPORT: GENITAL AND SEXUAL MUTILATION OF FEMALES (3d ed. 1982 & Supp.
1983) [hereinafter HOSKEN, HOSKEN REPORT]; OLAYINKA Koso-THOMAS, THE CIRCUMCISION
OF WOMEN: A STRATEGY FOR ERADICATION (1987); HANNY LIGHTFOOT-KLEIN, PRISONERS OF
RITUAL: AN ODYSSEY INTO FEMALE GENITAL CIRCUMCISION IN AFRICA (1989); LILIAN P.
SANDERSON, AGAINST THE MUTILATION OF WOMEN: THE STRUGGLE To END UNNECESSARY
SUFFERING (1981); NAHID TOUBIA, FEMALE GENITAL MUTILATION: A CALL FOR GLOBAL
ACTION (1993); ELIZABETH W. MOEN, GENITAL MUTILATION: EVERYWOMAN'S PROBLEM (Mich.
St. U. Working Paper No. 22, 1983); Robert A. Myers et al., Circumcision:Its Nature and
PracticeAmong Some Ethn'ic Groups in Southern Nigeria, 21 SoC. SCI. & MED. 581 (1985).
12. Recent legal commentary on the issue is impressively comprehensive. For several
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at the nature, 3 extent 4 and consequences 15 of FGE as it is
currently practiced. Part II examines the societal, cultural and
religious forces that underlie both the resistance to indigenous
education and Western attitudes that advocate eradication of
FGE.16 Finally, Part III evaluates the necessity and propriety of
statutory proposals that were promulgated in an effort to prohibit
FGE in the United States1 7 and predicts the efficacy of such
measures by briefly discussing the consequences of similar statutes in other countries. 8

legal commentaries on FGE, from which I borrow heavily, see Kay Boulware-Miller,
Female Circumcision: Challenges to the Practice as a Human Rights Violation, 8 HARV.
WOMEN'S L.J. 155 (1985); Eugenie A. Gifford, "The Courage to Blaspheme": Confronting
Barriersto Resisting Female Genital Mutilation,4 UCLA WOMEN'S L.J. 329 (1994); Isabelle
R. Gunning, Arrogant Perception, World-Travelling and Multicultural Feminism: The Case
of Female Genital Surgeries, 23 COLUM. HUM. RTS. L. REV. 189 (1992); Hanny LightfootKlein, PharaonicCircumcision of Females in the Sudan, 2 MED. AND L. 353 (1983); T.B.E.
Ogiamien, A Legal Framework to EradicateFemale Circumcision,28 MED. Sm. & L. 115
(1988); Valerie Oosterveld, Refugee Status for Female Circumcision Fugitives: Building a
Canadian Precedent, 51 U. TORONTO FAC. L. REV. 277 (1993); Alison T. Slack, Female
Circumcision:A CriticalAppraisal, 10 HuM. RTS. Q. 437 (1988); Robyn C. Smith, Female
Circumcision:Bringing Women's Perspectives Into The InternationalDebate, 65 S. CAL. L.
REV. 2449 (1992); Note, What's Culture Got To Do With It? Excising The Harmful Tradition
Of Female Circumcision, 106 HARv. L. REV. 1944 (1993) (hereinafter Note, Excising
Tradition].
13. See infra notes 19-52 and accompanying text.
14. See infra notes 53-62 and accompanying text.
15. See infra notes 63-109 and accompanying text.
16. See infra notes 110-196 and accompanying text.
17. See infra notes 197-305 and accompanying text.
18. See infra notes 306-22 and accompanying text. Before moving on, I feel compelled
at this point to explain why I have selected the phrase "female genital excision" as
opposed to other, more common references. "The terms of any debate are not neutrally
or objectively determined." Smith, supra note 12, at 2449. Consequently, one's perspective
is frequently apparent from the vocabulary employed in analyzing a particular issue. My
use of the phrase "genital excision" stems from a conscious decision not to use either of
the two most common forms of identification, "female circumcision" and "female genital
mutilation." Opposite sides of the same coin, these terms are laden with political and
ideological innuendo. See David A. Kaplan & Shawn D. Lewis, Is It Torture or Tradition?,
NEWSWEEK, Dec. 20, 1993, at 124.
Use of the term "female circumcision" is quite common and is frequently associated
with those commentators who caution against overtly ethnocentric scrutiny of nonWestern cultures. By no means does this group advocate the continued practice of
traditions that are harmful to the health of women; rather, they are concerned with
determining the most appropriate and effective method of eliminating these traditions.
Even so, I agree with critics of the term "female circumcision" who argue that it
inaccurately suggests the practice is analogous to its male counterpart. See, e.g., HOSKEN,
FACTS AND PROPOSALS, supra note 11, at 14; Joan Beck, Female futilation Shouldn't Be
Tolerated Anywhere, Cm. TRm., Sept. 15, 1994, at N29; see also infra note 22 and
accompanying text.
As suggested by those in favor of a more immediate and interventionist approach, a

1995]
I.

FEMALE GENITAL EXCISION

129

THE NATURE, EXTENT AND CONSEQUENCES OF FEMALE
GENITAL EXCISION

A. The Different Procedures of Female Genital Excision
Female genital excision can be separated into four basic forms
that vary in their degree of severity. 9 The most recently advanced classification system for female excision was provided by
Dr. Nahid Toubia, a professor at the Columbia University School
of Public Health in New York. 2 Dr. Toubia groups the four most
common forms of FGE into two broad categories: clitoridectomies,
which include type I and type II procedures, and infibulations,
which include type III and type IV procedures. 2

more appropriate term may be "genital mutilation." Unfortunately, Western condemnation
of FGE as barbaric helps perpetuate the cultural stereotypes about Africa that "have
actually hurt the efforts to stop it by putting those who practise it on the defensive."
Storer H. Rowley, Worldwide Ban on Circumcision of Women Urged, CALGARY HERALD,
Sept. 11, 1994, at Al (citing Nahid Toubia, the first female surgeon in Sudan and author
of a recent book on female genital excision). Furthermore, like "circumcision," the term
"mutilation" is misleading in its implication of universal concurrence that the practice is
completely devoid of any positive social function. See Smith, supra note 12, at 2450 n.7.
It also suggests "a deliberate intent to mutilate that has not been offered explicitly by
its proponents as one of the reasons for the practice." Note, Excising Tradition, supra
note 12, at 1945 n.7. Although FGE is undeniably mutilative, it is not performed simply
for the purpose of female disfigurement.
Consequently, I have elected to use the phrase "female genital excision" in the hopes
of selecting terminology that will not prematurely suggest the direction of my writing.
"Excision" is defined as "the act of removal ...the surgical removal of a foreign body
or of tissue." WEBSTER'S COLLEGE DICTIONARY 466 (1991). At a minimum, all female genital
practices involve some form of excision. See infra notes 19-38 and accompanying text.
For further discussion of why certain commentators select one set of terms rather
than another, see, e.g., Smith, supra note 12, at 2450 n.7; Gifford, supra note 12, at 33234; Note, Excising Tradition, supra note 12, at 1945 n.7.
19. No consensus exists in the literature on exactly what each of the basic forms
entails. For the purposes of this discussion I have relied primarily on the explanations
provided recently by Dr. Toubia. See Toubia, supra note 10, at 712. Where appropriate,
I have attempted to incorporate relevant descriptions provided by commentators who
have witnessed the practice.
20. Id.; see also Slack, supra note 12, at 44041 (using a slightly different method of
classification); Oosterveld, supra note 12, at 279-80 (also using a different method of
classification).
Other works in the field generally have identified three types of excision: (1) pharaonic
or infibulation, (21 intermediate or excision and (3) sunna or clitoridectomy. See EL DAREER,
supra note 11, at 1-5; Smith, supra note 12, at 2450; Gunning, supra note 12, at 194-95;
Boulware-Miller, supra note 12, at 156; Note, Excising Tradition, supra note 12, at 194647.
21. Toubia, supra note 10, at 712. Unless otherwise indicated, use of the phrase
"female genital excision" or "FGE" throughout this Article refers to the practice in
general and not to any particular form of the tradition.
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Type I clitoridectomy is the least severe of the four procedures
22
and typically involves removal of part or of all of the clitoris.
Type I procedures also are known as "sunna," which is Arabic
for "tradition." 2 The sunna procedure described by Toubia is
more severe than that commonly described in existing literature2 4
because, after fifteen years of extensive clinical experience, she
has "not found a single case of female circumcision in which only
the skin surrounding the clitoris is removed, without damage to
the clitoris itself."25 Toubia's finding is explained in part by the
fact that "[t]his delicate operation requires great skill, surgical
tools and knowledge of anatomy, conditions that are not available
28
where these operations are traditionally performed.1
Type II clitoridectomy is the most common form of FGE. 27 An
"intermediate" form of FGE, it is thought to have been invented
by midwives looking to circumvent colonial prohibitions against

22. Id. But see Slack, supra note 12, at 441. Slack identifies the least severe form as
"ritualistic circumcision" where the clitoris is merely nicked rather than removed. Id.
This variation may be explained in part by the fact that her observations are based on
her experience in Mauritania while Toubia worked primarily in Sudan. See id. at 437 n.*.
Toubia further clarifies that clitoridectomy, though the mildest of the different forms,
"is anatomically equivalent to amputation of the penis." Toubia, supra note 10, at 712;
see Ann L. Bardach, Tearing Off the Veil, VANITY FAIR, Aug. 1993, at 122, 156 (arguing
that the term female circumcision is a complete misnomer); see also supra note 18
(explaining opposition to use of the phrase "female circumcision").
23. Boulware-Miller, supra note 12, at 156 n.5. Critics generally object to the use of
this term because it incorrectly suggests that FGE is scripturally mandated by the Islamic
faith. See Slack, supra note 12, at 446-47, 457-59; Note, Excising Tradition,supra note 12,
at 1951-52; see also infra notes 119-32 and accompanying text.
24. For different, less severe understandings of what is meant by the sunna procedure,
see Gunning, supra note 12, at 195 (describing sunna as "involv[ing] the removal or
burning away of the tip of the prepuce of the clitoris"); Slack, supra note 12, at 441
(describing sunna as "involv[ing] the removal of the clitoral prepuce ... [while] the gland
and body of the clitoris remain intact"); Oosterveld, supra note 12, at 280 (describing
sunna as "involv[ing] the removal of the outer layer of skin over the clitoris .... [while]
the clitoris itself is not usually damaged"); Note, Excising Tradition, supra note 12, at
1946 (describing sunna as "involv[ing] removal of the clitoral prepuce or tip of the clitoris").
The forms described by these writers are supported by documentation but account for
only 2.5% of all FGE procedures. EL DAREER, supra note 11, at 2-3; see Gunning, supra
note 12, at 195.
25. Toubia, supra note 10, at 712. The sunna procedure commonly described by other
writers. frequently results in more severe damage because its execution is greatly
influenced by the skill of the person performing the procedure as welr as how much the
individual girl or woman struggles. SANDERSON, supra note 11, at 35; Toubia, supra note
10, at 712. Because anesthesia is rarely used "it is reasonable to assume that the girls
may struggle, and that the result could be a more severe form of circumcision than
intended; an intended sunna might inadvertently become an excision." Slack, supra note
12, at 451; see id. at 442 n.7.
26. HOSKEN, HOSKEN REPORT, supra note 11, at 26.
27. Oosterveld, supra note 12, at 280; Slack, supra note 12, at 441.
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the most severe form of the practice, Pharaonic infibulation.2

Type II is distinguishable from Type I clitoridectomy as it involves complete excision of the clitoris and part of the labia
minora.P Because the vulva is left open for healing, this form is
sometimes simply referred to as "excision." 30
Type IV clitoridectomy, total infibulation, is the most severe
of the four procedures and results in virtually complete removal
of the external female genitalia.31 Also known as Pharaonic cir-

cumcision, this form involves the removal of both the clitoris and
labia minora, plus the cutting or scraping away of much or most
of the labia majora.3 2 The raw edges of the labia majora that
remain are usually stitched together with acacia tree thorns and
secured with catgut or sewing thread. The effect is to cover
the urethra and the entrance to the vagina with a hood of skin
that leaves a tiny posterior opening, roughly the width of a
matchstick, for the passage of urine and menstrual fluid. 34 In

order to preserve this opening while assuring that it remains as
small as possible, a reed or small sliver of wood is often inserted

so that the wound will heal around the wood

5

The girl or woman

is then immobilized by tying her legs together from thigh to
ankle for an extended period ranging from seven to forty days.3 6
Type III clitoridectomy, intermediate infibulation, is slightly

less severe than type IV clitoridectomy 7 It involves the same
amount of cutting as type IV but leaves a larger posterior opening

28. Gunning, supra note 12, at 195.
29. Toubia, supra note 10, at 712; see Slack, supra,note 12, at 441; see also infra notes
31-36 and accompanying text.
30. KOSO-THOMAS, supra note 11, at 17; see Toubia, supra note 10, at 712.
31. Toubia, supra note 10, at 712; see Slack, supra note 12, at 441; Oosterveld, supra
note 12, at 280.
32. Boulware-Miller, supra note 12, at 156; Oosterveld, supra note 12, at 280; Slack,
supra note 12, at 441; Toubia, supra note 10, at 712. An even more severe form of
Pharaonic circumcision leaves no skin remaining at all. Oosterveld, supra note 12, at 280.
The classification "Pharaonic circumcision" is derived from anthropological and historical
accountings that trace the practice back to ancient Egypt. Slack, supra note 12, at 444.
33. See Boulwaue-MiUer, supra note 12, at 156; Oosterveld, supra note 12, at 280;
Slack, supra note 12, at 441; Note, Excising Tradition,supra note 12, at 1947.
34. See Gunning, supra note 12, at 194; Slack, supra note 12, at 441-42; Toubia, supra
note 10, at 712; Note, Ezcising Tradition, supra note 12, at 1947.
35. Slack, supra note 12. at 442 n.6.
36. Gunning, supra note 12, at 195; Oosterveld, supra note 12, at 280; Slack, supra
note 12, at 442; Note, Excising Tradition, supra note 12, at 1947. During the healing
period the girl sometimes is wrapped in a solid bandage that extends from her ankles to
her waist. At times this bandage remains unchanged during her recovery, thereby
trapping excrement and drainage from the wound. Slack, supra note 12, at 451.
37. See Toubia, supra note 10, at 712.
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at the end of the procedure; only the anterior two-thirds of the
38
labia majora are stitched.
The form and timing of the operation varies widely depending
on geography and ethnicity. 9 For example, in Mauritania, Ethiopia, and parts of Nigeria, the procedure is *performed most
commonly on newborns. 0 Women in Kenya and Tanzania, how41
ever, are frequently excised on their wedding night. In other
parts of Nigeria the procedure is only performed once a woman

is
is seven months pregnant. 42 In Mali, however, the operation
43
child.
first
her
delivered
has
woman
a
after
until
deferred
Generally performed on girls between the ages of three and
eight years-old, 44 the average age of women undergoing FGE has
45
Women
declined in recent years within a number of countries.

who specialize in the practice, often local midwives or elderly
village grandmothers, are the almost exclusive providers of FGE
operations. 4 While performing the excision, the specialist is typ-

38. Id.
39. Boulware-Miller, supra note 12, at 156; Slack, supra note 12, at 442. "In Benin,
Central African Republic, Chad, Egypt, Ethiopia, Guinea, Ivory Coast, Kenya, Mauritania,
Niger, Nigeria, Oman, Senegal, Togo, Upper Volta, and Yemen, women are both excised
and circumcised. In Mali, Somalia, and the Sudan, most women are infibulated." BoulwareMiller, supra note 12, at 156 n.8 (citing EL DAREER, supra note 11, at 1-8; HOSKEN, HOSKEN
REPORT, supra note 11, at 33); see LIGHTFOOT-KLEIN, supra note 11, at 31 (reporting that
of 3210 women surveyed, 98.8% (3171) had experienced some form of excision, 83.13/0
(2636) of whom had been excised pharaonically); see also Smith, supra note 12, at 2450
n.7 (noting that the form of excision varies among different tribal groups); Note, Excising
Tradition, supra note 12, at 1947 (discussing the tremendous variation of practice within
Nigeria).
40. Slack, supra note 12, at 443.
41. Id.; Oosterveld, upra note 12, at 280.
42. Note, Excising Tradition,supra note 12, at 1950 n.49 (indicating that the procedure
is performed by the husband).
43. Oosterveld, supra note 12, at 280; Slack, supra note 12, at 443.
44. Slack, supra note 12, at 443.
45. Jane Hansen & Deborah Scroggins, Genital Cutting Now U.S. Issue-Practice of
Altering Girls Poses Legal, Medical and Ethical Problems, DET. FREE PRESS, Jan. 9. 1993,
at 4A [hereinafter Hansen & Scroggins, Genital Cutting]. This trend is at least partially
explained by parental concerns that older girls are more likely to resist or question the
procedure. Id.; see Jane Hansen & Deborah Scroggins, Female Circumcision: U.S., Georgia
Forced to Face Medical, Legal Issues, ATLANTA CONST., Nov. 15, 1992, at Al [hereinafter
Hansen & Scroggins, Female Circumcision] (indicating that as more young girls throughout
Africa have access to formal education, the average age at which FGE is performed
declines); Toni Y. Joseph, Scarring Ritual, DALLAS MORNING NEwS, Apr. 18, 1993, at IA.
46. EL DAREER, supra note 11, at 16-17; Gunning, supra note 12, at 219; Slack, supra
note 12, at 442; see infra notes 165-76 and accompanying text. In some areas, medical
personnel within various health facilities perform a small but apparently growing number
of FGE operations. HOSKEN, FACTS AND PROPOSALS, supra note 11. at 64-67 (discussing
the medical modernization of FGE); Slack, supra note 12, at 442. More frequently, doctors
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ically accompanied by the girls' female relatives, who are expected to assist by forcibly restraining the girl during the
excision. 47 The surgical instruments used during the procedure
vary depending on local resources but commonly include old razor
blades, iron kitchen knives, scissors, pieces of cut glass or sharp
stone and other homemade tools.48 Rarely sterilized, metal instruments are usually dirty and rusty, and sharp stones may be
taken directly from the ground with dirt still on them.49 Anesthesia and antibiotics are scarce resources and are usually unavailable. In the majority of excisions, neither is used. 0 A more
problematic development is the tendeficy of many traditional
practitioners to use the same instrument on several girls in
succession, thereby exacerbating the already considerable health
risks of FGE.51 Upon completion of the operation, the wound may
be treated with one of several items, including native soap, palm
52
oil, engine oil, animal dung, mud and ashes.
B. Geographic and Numerical Distributionof Female Genital
Excision
Practiced by various ethnic, religious and tribal groups for
more than 2500 years, 53 FGE, in one form or another, is nearly

are asked to reinfibulate a woman after they have been opened for childbirth, LightfootKlein, supra note 12, at 358, or if the woman has engaged in premarital or extramarital
sex, LIGHTFOOT-KLEIN, supra. note 11, at 152.
47. EL DAREER, supranote 11, at 16; Joseph, supra note 45, at 1A; Rosenthal, Torture

Continues, supra note 10, at A15. Frequently, women have little choice in the matter.
One Kenyan woman, whose husband intentionally elected to marry a woman who had
not been excised, explained that at the age of 35 she was attacked by her in-laws while
her husband was away. With a hand over her nose and mouth she was dragged across
the ground. As a result, she suffered a dislocated shoulder, a swollen arm and bruised
mouth. Clearly overpowered, she was forced to submit to the excision procedure. Joseph,
supra note 45, at IA; see also Gunningsupra note 12, at 219.
48. See EL DAREER, supra note 11, at 6-8; Slack, supra note 12, at 442.
49. EL DAREER, supra note 11, at 8, 16-17.
50. EL DAREER, supra note 11, at 6. Local anesthesia is used approximately 31/o of
the time; antibiotics are administered, often as topical powder, in approximately 260/o of

all cases. Id.
51. Harriet Lawrence, Excising a Harmful Tradition, GUARDIAN, June 11, 1992, at 9;
see also infra notes 95-96 and accompanying text (discussing AIDS risks posed by the
practice).
52. See Koso-THoMAs, supra note 11, at 25; Slack, supra note 12, at 442.
53. ABDALLA, supra note 11, at 3; Boulware-Miller, supra note 12, at 156; Slack, supra
note 12, at 439. Experts generally believe that FGE originated prior to either Islam or
Christianity. Id. at 443; see Nightline: Domestic News, supra note 10 (interviewing a
professor of African studies who estimates that the custom is at least 3000 and possibly
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a global practice. By 1985, FGE had been officially documented
in areas of Africa, 54 Malaysia, Indonesia, Pakistan, Russia, United
Arab Emirates, Oman, Bahrain, Peru, Brazil, eastern Mexico and
among the aboriginal tribes of Australia. 55 Within immigrant
communities, the practice also has been cited in Europe and
North America.5 6 Dr. Toubia reports that today FGE "is practiced
in twenty-six African countries, with prevalence rates ranging
from 5 percent to 99 percent ....The practice is known across

socioeconomic classes and among different ethnic and cultural
groups, including Christians, Muslims, Jews, and followers of
indigenous African religions."57
In some countries, it has been reported that the practice has
slowly declined in recent years.8 Because Africa's overall population is increasing, however, these decreases are more than
offset and the total number of FGEs continues to climb. 9 The

4000 years old). Based on the discovery of several excised female mummies, historians
trace the practice to pharaonic times while anthropologists maintain that FGE may have
been an ancient African puberty rite. See SANDERSON, supra note 11, at 26-33; LightfootKlein, supra note 12, at 354; Blain Harden, Africans Keep Rite of Girl's CircumcisionPractice Causes Pain,Infection, but Seen as Badge of Chastity, WASH. POST, July 13. 1985,
at A12; Soraya Mire, Childhood Mutilation Haunts Somali Native, HOUSTON CHRON.. Aug.
18, 1993, at 3. One commentator has suggested that the custom may be "an outgrowth
of human sacrificial practices or ... early attempts at population control." Lightfoot-Klein,
supra note 12, at 354.
54. Within Africa and the Middle East, Fran Hosken has identified 40 countries in
which the practice has been found: Algeria, Angola, Benin, Burundi, Cameroon, Central
Africa, Chad, Congo, Djibouti, Egypt, Ethiopia, Gabon, The Gambia, Ghana, Guinea, Ivory
Coast, Kenya, Liberia, Libya, Malawi, Mali, Mauritania, Morocco, Mozambique, Niger,
Nigeria, Rwanda, Sahara, Saudi Arabia, Senegal, Sierra Leone, Somalia, Southern Yemen,
Sudan, Tanzania, Togo, Uganda, Upper Volta, Zaire and Zambia. HOSKEN, FACTS AND
PROPOSALS, supra note 11, at 19.
55. Lawrence P. Cutner, Female Genital Mutilation, 40 OBSTETRICAL AND GYNECOLOGICAL SURV. 438 (1985).
56. Mary Ann French, The Open Wound, WASH. POST, Nov. 22, 1992, at F1. Due to

the increasing number of immigrants emigrating from areas where FGE is traditionally
performed, the number of countries where the practice has been reported is actually
growing. Id.; see infra notes 230-46 and accompanying text.
57. Toubia, supra note 10, at 712. Within the Islamic world FGE is practiced mostly
in those countries centered around the Nile valley and the Horn of Africa. Egypt: Women's
Wound-Whose Will?, AL AHRAM WEEKLY, July 8,1993, availablein LEXIS, News Library,
Arcnws File [hereinafter Women's Wound]. For a more detailed examination of the role
played by religion, see infra notes 119-32 and accompanying text.
58. See Ben Barber, Female Mutilation Declining in Africa-but Gradually, WASH.
TIMES, Apr. 13, 1993, at A7 (reporting signs of decline in Nigeria, Sierra Leone, Ghana,
Burkina Faso, Gambia and Senegal). Barber did note that no signs of decline appeared
in Mali, Somalia or Sudan, id., and that in Somalia and Sudan nearly 90% of all girls
undergo the severest form of FGE, pharaonic infibulation. French, supra note 56, at Fl.
59. Rosenthal, Torture Continues, supra note 10, at A15.
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World Health Organization (WHO) reported in late 1994 that each
year at least two million women and girls endure some form of
FGE Most of these adolescents and womei live within the
twenty-six African countries, but they can be found increasingly
in Europe, Canada, Australia and the United States. 61 The WHO
estimates that 85 to 115 million girls and women 62worldwide have
been subjected to some form of genital excision.
C. Health Consequences of Female Genital Excision
Regardless of the age at which FGE is performed, the health
consequences are frequently more severe than expected. "Because
the specialized sensory tissue of the clitoris is concentrated in a
rich neurovascular area of a few centimeters, the removal of a
small amount of tissue is dangerous and has serious and irreversible effects."63 The outcome of any given procedure is influenced largely by the degree of hygiene under which the operation
is performed, the expertise of the practitioner, the general health
of the girl or woman being circumcised, and the amount of
struggling she exerts during the procedure. 64 Consequently, a
substantial risk of major health difficulties, both immediate and
long-term, and physical and psychological, accompanies each type
of FGE. Adverse health effects are most pronounced with type
II clitoridectomies 65 and the two types of infibulation, 66 but they
can arise regardless of which method or procedure is performed.6 7
1. Immediate and Short-Term Complications
Given the exceptionally poor conditions under which most
excisions occur, the potential for detrimental medical develop-

60. Two Million Women a Year Subjected to Sexual Mutilation, AGENCE FRANCE PRESSE,
Oct. 3, 1994, available in LEXIS, News Library, Curnws P'ile [hereinafter Two Million a
Year]; Lord David Nicholson, UK Fears that 10,000 Girls from African and Third World
Communities Face Threat of Circumcision, INDEPENDENT, July 7, 1992, at 4. During "the
season for circumcision," operators may perform between 30 and 60 excisions each day.
EL DAREER, supra note 11, at 18. This amounts to a total of approximately 5500 girls
every day worldwide. Status Quo, VANCOUVER SUN. Oct. 1, 1994, at B3.
61. Two Million a Year, supra note 60.
62. Id.
63. Toubia, supra note 10, at 712.
64. KOso-THOMAS, supra note 11, at 23, 25.
65. See supra notes 27-30 and accompanying text.
66. See supra notes 31-38 and accompanying text.
67. Slack, supra note 12, at 450.
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ments is considerable." "Common early complications of all types
of [excision] are hemorrhage and severe pain, which can lead to
shock and death." 69 Other immediate effects include the following:
septicemia, which is blood poisoning; the retention of urine and
menstrual discharge due to occlusion; fever; acute infection such
as tetanus; genital infection and damage to adjacent organs and
tissue.70 Additionally, FGE poses immediate risks to infants during pregnancy and childbirth.7'1 The small opening left after inflbulation, coupled with obstructive scar tissue, often contributes
to protracted childbirths that threaten the lives of both the
mother and the child.7 2 In communities with poor health services,
FGE "is a major contributor to childhood and maternal mortality
and morbidity. 73 In addition, "countries with the highest rates
of infant mortality correspond closely to those that continue to
practice female circumcision." '
2. Long-Term Complications
Due to interference with the drainage of urine and menstrual
fluids, long-term complications are associated more commonly
with infibulation rather than with clitoridectomy. 75 Several of
these health complications do not appear immediately following

68. See id. at 451 (documenting the use of unsterilized instruments and unsanitary
methods).
69. Toubia, supra note 10, at 712-13; see Slack, supra note 12, at 451 (noting that
death can result from a number of complications). According to United Nations health
officials, "complications, including death from hemorrhaging or infection, are legion."
Robin Abcarian, Essential Rite of Passage or 'Ultimate Child Abuse'?, L.A. TIMES, June
6, 1993, at E2.
70. See EL DAREER, supra note 11, at 30-35; HoSKEN, HOSKEN REPORT, supra note 11,
at 29; Koso-THOMAS, supra note 11, at 25-26; SANDERSON, supra note 11, at 49; Slack,
supra note 12, at 451; Smith, supra note 12, at 2451; Note, Excising Tradition,supra note
12, at 1948. Doctors in Sudan have estimated that the number of fatalities due to FGE,
especially infibulation, is 'approximately one third of all girls in areas where antibiotics
are not avail able."' Lightfoot-Klein, supra note 12, at 356. "In Kenya, at least 15 percent
of the women and girls who are circumcised die from bleeding or infection." Joseph,
supra note 45, at IA.
71. See Slack, supra note 12, at 453 (citing brain damage and death due to lack of
oxygen). For a look at the unique health complicativns confronted by pregnant women
who have been excised, see infra notes 97-103 and accompanying text.
72. Slack, supra note 12, at 453-54; Toubia, supra note 10, at 713; Note, Excising
Tradition, supra note 12, at 1948.
73. Toubia, supra note 10, at 714; see Slack, supra note 12, at 453.
74. Slack, supra note 12, at 451. Somalia, which reportedly has the highest percentage
of excised women in the world, also has the fourth highest infant mortality rate. Id.
(footnote omitted).
75. Slack, supra note 12, at 452; Toubia, supra note 10, at 713.
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the operation. Consequently, they are often "dissociated with
76
their cause and, hence, not attributed to the practice."
The long-term complications associated with FGE can be divided into five categories. The first and most common type of
long-term complication relates to chronic infection and its various
consequences. Localized infections frequently lead to other, more
detrimental complications. 77 Localized infections can result in
kidney, pelvic, reproductive and urinary tract infec tions, incontinence, 78 cysts and abscesses, 79 keloid scarring and eventually
sterility.80
The second class of long-term complications concerns menstrual
difficulty. The most severe manifestations of this problem are
associated usually with infibulation, but they may result from
the performance of any of the excision procedures.8 1 Due to the
tiny opening that remains following infibulation, 2 "nearly all
'
infibulated women report agonizingly painful menstruations."8
Furthermore, when menstrual blood is unable to escape the body,
genital tissue behind the excision clots,84 which commonly results
in a swollen abdomen that further contributes to an already
diminished menstrual flow. A woman suffering these complications often requires surgery 5
Extensive malformation and scarring comprise the third category of common long-term complications that result from FGE. 8
The formation of keloid scarring, "the hardening of tissue from
scars, results in the massive build-up of skin that has lost its

76. Slack, supra note 12, at 454 (citing sterility and child birth complications as two
examples of complications that are dissociated with their cause).
77. Id. at 452.

78. "A.woman who becomes incontinent ...is generally repudiated by her husband
and shunned by society." Slack, supra note 12, at 452 (footnote omitted).
79. See Toubia, supra note 10, at 713.
80. Slack, supra note 12, at 452; see KOSO-THOMAS, supra note 11, at 26. Sterility is a
sadly ironic complication because the procedure "is often performed in the belief that it
will enhance fertility." Slack, supra note 12, at 452 n.50; see infra notes 183-86 and

accompanying text.
81. See Slack, supra note 12, at 452.
82. See supra notes 34-35 and accompanying text.
83. Lightfoot-Klein, supra note 12, at 356. The actual duration of menstrual flow can
be 10 or more days. LIGHTFOOT-KLEIN, supra note 11, at 57-58.

84. See Slack, supra note 12, at 452.
85. LIGHTFOOT-KLEIN, supra note 11, at 57-58. Like incontinence, see supra note 78, a
swollen abdomen combined with a lack of menstrual flow can result in the girl or woman
being ostracized by her family, who perceive such developments as indications of pregnancy. Slack, supra note 12, at 452; see EL DAREER, supra note 11, at 36-37.
86. Slack, supra note 12, at 452; see also LIGHTFOOT-KLEIN, supra note 11, at 58.
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elasticity." 87 These scars can become so large that they interfere
with and/or obstruct a woman's ability to walk.88 Furthermore,
the continued growth of scar tissue eventually renders sexual
intercourse a virtual impossibility unless the area is first reopened, or deinfibulated, 89 which presents a fourth category of
complications arising from FGE.
Attempts to facilitate marital consummation can trigger a cycle
of physical pain and harms similar to those that result from the
initial excision itself.90 Because the infibulated opening is frequently too small for penetration, the area must be opened. 91
This may be done in secret at a local health clinic, but due to
the relative dearth of health clinics in those countries where
FGE is practiced most frequently, a local midwife usually performs the procedure. 92 In other countries, the husband assumes
such responsibilities himself, using a knife, razor or even his
fingers. 93 Regardless of how the woman is eventually re-opened,
she will likely face any or all of the immediate risks associated
with the initial procedure. 94 In addition, the open wounds may
increase the woman's susceptibility to infection by the Acquired
Immune Deficiency Syndrome (AIDS) virus during intercourse.9 5
Though no studies exist on the correlation between FGE and
AIDS, "the connection should be obvious. AIDS is transmitted
sexually and through blood. When mutilated females bleed during
96
intercourse, and they do, the risk of infection skyrockets."

87. Slack, supra note 12, at 452; LIGHTFOoT-KLEIN, supra note 11, at 58 (footnotes

omitted).
88. Slack, supra note 12, at 452.
89. Id.
90. See supra notes 68-74 and accompanying text. "In one study, fifteen percent of
the women interviewed reported that vaginal intercourse was impossible; and all the
women interviewed described pain during a process of gradual penetration lasting 'an
average two to three months."' Gunning, supra note 12, at 196 (quoting LIGHTFOOT-KLEIN,
supra note 11, at 58).
91. Gunning, supra note 12, at 196; Note, Excising Tradition, supra note 12, at 1948.
92. Slack, supra note 12, at 453.
93. Id.
94. See supra notes 68-74 and accompanying text. "The medical results of this reinjury to the genital area are similar to the initial operation: infection, hemorrhage, injury

to adjacent areas, keloid formation, and severe pain." Slack, supra note 12, at 453.
95. Slack, supra note 12, at 453.
96. Trisha Flynn, A BarbaricPractice-FemaleGenital Mutilation Is No Trivial Matter,
ROCKY MTN. NEWS, Mar. 6, 1994, at 4M; see also Marilyn Goldstein, Theft of Pleasure,
Legacy of Pain, NEWSDAY, Dec. 2, 1994, at A08 (explaining that FGE increases the risk
of contracting AIDS because the same unsterilized instrument is used to perform the

procedure on several girls).
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The final category of long-term complications arising from FGE
involves health risks that manifest themselves during pregnancy
and childbirth. When chronic infection does not result in infertility, excised women who later become pregnant face a new set of
medical hazards.97 Scarred and hardened tissue often blocks the
birth passage, and the vaginal opening must be cut in order to
facilitate delivery of the fetusY8 If the woman is not deinfibulated
or if the procedure is delayed, the pressure of the baby in the
birth canal can result in vaginal tearing, hemorrhaging, rupture
of the uterus, laceration of the perineum and the development
of fistulas (unnatural passages).9 9 Obstructed labor and delayed
delivery can result in the birth of infants who are either braindamaged or dead due to a lack of oxygen.100 Following delivery,
many women, "either by their own insistence or by pressure
from their family,"'' 1 are reinfibulated despite the difficulties that
it can precipitate during childbirth.'02 For those women who give
birth to several children, deinfibulation and reinfibulation are
repeated on each occasion, thereby enhancing the likelihood of
health complications for both mother and child.0 3
3. Psychological Complications

Little scientific research is presently available on the psychological, effects of FGE. 0 4 Even so, "[ilt would seem logical that
such intense pain in an extremely delicate, complex, and vital
physical area, when experienced by young girls in their formative

97. EL DAREER, supra note 11, at 38-39; Lightfoot-Klein, supra note 12, at 356; Slack,
supra note 12, at 453-54. Gynecological care is almost impossible for infibulated women
because doctors find it extremely difficult to insert a speculum, take a Pap smear or
otherwise examine the woman. KOSO-THOMAS, supra note 11, at 27.
98. Slack, supra note 12, at 453. "All women who have the severest form of genital
surgery, the pharaonic, must be cut during childbirth to allow passage of the baby."
Gunning, supra note 12, at 196 (citing LIGHTFOOT-KLEIN, supra note 11, at 59).
99. Slack, supra note 12, at 453; Note, Excising Tradition, supra note 12, at 1948; see
Toubia, supra note 10, at 713.
100. EL DAREER, supra note 11, at 38; Koso-THOMAS, supra note 11, at 27; LightfootKlein, supra note 12, at 356; Slack, supra note 12, at 453; Smith, supra note 12, at 2451;
Note, Excising Tradition, supra note 12, at 1948.
101. Slack, supra note 12, at 454.
102. SANDERSON. supra note 11, at 41; Lightfoot-Klein, supra note 12, at 356; Slack,
supra note 12, at 454. "It is believed that [reinfibulation] will ensure continued sexual
pleasure for the husband, as well as faithfulness on the part of the woman." Id. (citing
Lightfoot-Klein, supra note 12, at 357).
103. See Slack, supra note 12, at 454.
104. Toubia, supra note 10, at 714; see Slack, supra note 12, at 454.
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years, could result in substantial psychological problems."0 5 Dr.
Toubia reports that the physical complications that often accompany FGE add to the psychological trauma experienced by excised women. 08 Dr. Toubia has observed chronic anxiety and
depression among women who have been infibulated, and a few
reported cases of psychopathologic disorders directly attributable
to FGE exist.10 7 "Among the majority of girls and women, however, the psychological effects are often subtle and ...buried in

layers of denial and acceptance of social norms."'08 These effects
include a sense of confusion and betrayal that may linger for the
remainder of a woman's life. 10 9
II.

HISTORICAL AND CONTEMPORARY JUSTIFICATIONS

Any attempt to define clearly the motivating influences behind
the practice of FGE is bound to be fraught with frustration. "The
reasons and justifications for [FGE] are numerous and complex." 110
Upon closer investigation, what is revealed is an elaborate web
of cultural, patriarchal, societal, familial and individual factors,
each of which plays an integral, though variable, role in the
continued tradition of FGE. 11 When first introducing legislation
aimed at prohibiting the practice of FGE within the United
States,"2 Rep. Patricia Schroeder (D-Col.) observed that: "The
practice ...stems from an intricate mix of traditional African

perceptions of gender roles, sex, health, local customs, superstition, and religion." 1 3 Regardless of their validity, the forces that
perpetuate FGE are deeply ingrained within the relevant cultures
and closely held by those individuals who continue to believe

105. Slack, supra note 12, at 454-55; Note, Excising Tradition, supra note 12, at 1948.
106. Toubia, supra note 10, at 714; see DORKENOO & ELWORTHY, supra note 11, at 10.
107. Toubia, supra note 10, at 714.
108. Id.; see Slack, supra note 12, at 455.
109. See Women's Wound, supra note 57. "[A]dolescent girls often suffer severe preoperative anxiety, experience traumatizing terror during the procedure, and feel betrayed
afterwards by the mother or female relative who urged or forced them to undergo the
operation." Note, Excising Tradition,supra note 12, at 1948-49. For a personal recollection
of life as an excised woman, see Mire, supra note 53. For a fictional account of the
psychological and emotional consequences stemming from FGE, see ALICE WALKER,
POSSESSING THE SECRET OF Joy 3-5, 18-20 (1992).
110. Slack, supra note 12, at 445.
111. See infra notes 119-96 and accompanying text.
112. See infra note 210 and accompanying text.
113. 141 CONG. REC. H1695 (Feb. 14, 1995) (statement of Rep. Schroeder); see 139 CONG.
REc. H7546 (Oct. 7, 1993) (statement of Rep. Schroeder).
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that the tradition must be preserved. For most mothers, however, the origin of the practice is irrelevant. "They perceive
circumcision as a wholesome and necessary operation, and believe
in its validity."'15 "[They] have internalized this thing to the point
where they cannot conceive of anything else. 11

6

In order to

evaluate the efficacy of legislation promulgated with the intent
of eradicating FGE,"7 policy makers must understand the nature
and scope of the ideological underpinnings that fuel the continued
practice of FGE. A consideration of the various factors that
sustain the practice reveals that these factors are generally
traceable to three overarching principles: religion, culture and
tradition. 18
A. Religion
Several studies indicate that, within cultures that remain committed to the custom, the individual and communal belief in the
need to abide by mandatory religious tenets is the most common
rationale offered for FGE. 19 Although the practice varies from
country to country, in each case FGE is part of a larger religious
ritual that is handed down from one generation to the next.

20

Although many contend that FGE is not a religious rite, 21 it has
been documented throughout the world'22 and is known among
several religions.2 Whereas it is practiced in Africa by a small
percentage of Christians, including Catholics, Protestants, Copts,
as well as Jews, Animists and atheists, 24 FGE is incorporated

114. See infra notes 193-96 and accompanying text.
115. Women's Wound, supra note 57.
116. Harden, supra note 53,at A12.
117. See infra notes 306-22 and accompanying text.
118. Of course, religion, culture and tradition are intricately connected with significant
areas of overlap. See Oosterveld, supra note 12, at 281-84.
119. E.g., EL DAREER, supra note 11, at 71; Asma El Dareer, Attitudes of Sudanese
People to thw Practice of Female Circumcision, 12 INT'L J. EPIDEMIOLOGY 138, 142 (1983);
see Slack, supra note 12, at 457. But see Slack, supra note 12, at 445 (citing control of
female sexuality as the leading justification for FGE).
120. Myriam Marquez, A Holy Rite or Brutal Torture?, ST. Louis POST-DISPATCH, Aug.

11, 1994, at 7B; see Judy Walgren, A Rite of Passage, DALLAS MORNING NEWS, Apr. 18,
1993, at 31A.
121. See HOSKEN, HOSKEN REPORT, supra note 11, at 56; Blaine Harden, Female Circumcision: A Norm in Africa, INT'L HERALD TRm., July 29, 1995.
122. See supra notes 54-57 and accompanying text.
123. See Toubia, supra note 10, at 712.
124. Slack, supra note 12, at 446.
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most heavily into the culture and tradition of Islamic societies. 125

1. Religious Doctrine
Although FGE existed prior to the introduction of Islam, 126
many Muslims who continue to advocate the practice believe that
FGE is scripturally mandated by the Koran. 127 This belief is
fostered further through religious admonitions that FGE is a
positive "sunna," which means that one is "following the traditions of the Prophet Mohammed." Although some Muslim leaders, both political and religious, support the practice, "no mention
of either excision or infibulation is found in the Koran." 129 Furthermore, FGE is "not part of the teachings of any formal
religious doctrine."'' 0 Even so, in what has developed as an
unwritten "cultural" religion, which is perhaps as or more important than any written religious doctrine, the rhetorical justification for subjecting girls and women to FGE remains heavily
laden with religious implications. 13' Most importantly, regardless
of whether Islamic principles truly encourage, sanction or even
require FGE, "many females are circumcised solely because those
in the culture believe that the operation is required by religious
doctrine."13'
2. Ensuring Virginity and Chastity
In addition to justifications premised on beliefs that FGE is
prescribed by religious doctrine, the need to prevent promiscuity

125. Mali Bamako, An Ancient African Custom Comes Under Fire, CHRISTIAN SCL
MONITOR, Dec. 30, 1994, at 6; see also Oosterveld, supra note 12, at 282; Slack, supra note
12, at 446.
126. Bamako, supra note 125, at 6.
127. EL DAREER, supra note 11, at 72.
128. EL DAPEER, supra note 11, at 143. For a closer look at the teachings of Mohammed
as they relate to female circumcision, see ABDALLA, supra note 11, at 82.

129. Slack, supra note 12, at 446, 457, 458. Dr. Marie Assaad, a sociology professor,
suggests that the Koran "is so specific about other aspects of women's life that it is hard
to believe that female circumcision would have been omitted were it divinely ordained."
Women's Wound, supra note 57.
130. Slack, supra note 12, at 457; Note, Excising Tradition, supra note 12, at 1951-52.
131. See Slack, supra qote 12, at 458; see also HOSKEN, HOSKEN REPORT, supra note 11,

at 56 (discussing the incorporation of female circumcision into the oral teachings of Islam).
Advocates of FGE teach that it is intended as a means of preventing promiscuity and of
preserving chastity, a virtue that is prescribed by the Koran. In this way, FGE is
promoted as a traditional requirement that is incorporated by religious doctrine. Note,
Excising Tradition,supra note 12, at 1951.
132. Slack, supra note 12, at 458-59; see Oosterveld, supra note 12, at 282.
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is offered as an independent religious justification for FGE.13s
Although the Koran does not mention either excision or infibulation, the Islamic religion, as well as the Koran, does place an
explicit and heavy emphasis on the physical state of virginity.'M
Because virginity is "still considered the most precious possession
of the unmarried woman,"'13 FGE is frequently justified as a
means of "protecting female modesty and chastity, which are
highly valued in Islam and ... clearly prescribed in the [Koran]."1 3

A woman must maintain her virginity in order to preserve her
marital prospects, her reputation and the honor of her family. 37
Consequently, religious principles merge with, and often are
inseparable from, cultural values of the community:
From the standpoint of honor, and of Islamic norms of modesty,
female sexuality is threatening. Socialized to believe that infibulation offers a physiological and social sanctuary from the
threat inherent in their sexuality, women remain its greatest
advocates, gladly subjecting their beloved daughters and
granddaughters to the ordeal in order to protect them and the
patrilineage .... Being more vulnerable than men (i.e., without
institutionalized power or authority) they have an equal, if not
greater, interest in safeguarding the lineage's position in the
larger society. 1 8

By reducing or eliminating a woman's sensitivity, and consequently any physical pleasure derived from sexual intercourse,
types I and II clitoridectomy are intended to attenuate a woman's
desire for premarital intercourse'39 as well as to "extinguish the

133. See Smith, supra note 12, at 2471; Note, Ecising Tradition, supra note 12, at
1952; see also Slack, supra note 12, at 445 (finding that control of female sexuality is the
most frequent rationale for FGE).
134. Slack, supra note 12, at 447; Smith, supra note 12, at 2471; Qosterveld, supra note
12, at 282; Note, Excising Tradition, supra note 12, at 1951.
135. Marie B. Assaad, Female Circumcision in Egypt: Social Implications, Current
Research, and Prospectsfor Change, 11 STUD. FAM. PLAN. 1, 5 (1980). "[Iln some areas the
value of a prospective bride is based on the size of the infibulated opening: the smaller
the opening, the more likely the woman is to be a virgin, and the more valuable she is
to a prospective husband." Slack, supra note 12, at 446.
136. Assaad, supra note 135, at'S; see Smith, supra note 12, at 2471.
137. See Gunning, supra note 12, at 216; Smith, supra note 12, at 2471; see also infra
notes 15363 and accompanying text (looking at social and economic forces that necessitate
marriageability of women).
138. Rose 0. Hayes, Female Genital Mutilation, Fertility Control, Women's Roles, and
the Patrilinagein Modern Sudan: A FunctionalAnalysis, 2 AMER. ETHNOLOGIST 617, 624

(1975).
139. Slack, supra note 12, at 446. "The belief that uncircumcised women cannot help

144

WILLIAM & MARY JOURNAL OF .WOMEN AND THE LAW

[Vol. 2:125

'impure' sexual appetites of married women."'140 Types III and IV
clitoridectomy, which involve infibulation, however, are designed
to make sexual intercourse physically impossible prior to mar141
riage, at which time the woman will be opened.
B. Culture
1.

Rites of Passage

In cultures where the girls are old enough at the time FGE is
performed to understand the significance of the event, 142 the
celebration and festivities commemorating the day of excision'
remain an integral part of a young girl's maturation and induction
into womanhood. 43 Given the social and economic influences that

perpetuate FGE, it is wid6ly regarded as a rite of passage that

helps define the roles and responsibilities of adult women,'"
thereby allowing them to be accepted within and integrated into
146
their respective communities.
Generally, a young girl is excised along with other girls of the
same age group in her community.1 46 As the object of attention

but exhibit an unbridled and voracious appetite for promiscuous sex is prevalent in all
societies that practise female circumcision." Oosterveld, supra note 12, at 282 (footnote
omitted).
140. Harden, supra note 53, at A12; see Slack, supra note 12, at 455; Note, Excising
Tradition, supra note 12, at 1952. The efficacy of this approach cannot be overstated.
Those who practice FGE see it as the most effective way to preserve a girl's virginity.
Harden, supra note 121. For reported cases of women who were still capable of pleasure
and sensation after FGE, see Gunning, supra note 12, at 197, n.38; Slack, supra note 12,
at 456.
141. Slack, supra note 12, at 455; see Gunning, supra note 12, at 216. Premarital
intercourse on the part of an infibulated woman is not easily concealed. "When a lady is
married, they call about 20 or 30 women to check her to see if she's okay or not. They
will come, and the girl's mother and the man's mother, they will open her like a gift."
French, supra note 56, at F4 (quoting a man from Somalia); Gunning, supra note 12, at
221-22 (stating that FGE also provides protection from rape).
142. When the practice is performed on infants and very young girls, see supra note
40 and accompanying text, control of female sexuality is more likely to be the primary
function of excision. Slack, supra note 12, at 445.
143. Gunning, supra note 12, at 218.
144. Id. at 218-19. Rites of passage are "ceremonies .,. [that] enable the individual to
pass from one defined position to another which is equally well-defined." VICTOR TURNER,
THE RITUAL PROCESS 94 (1969) (citing ARNOLD VAN GENNEP, LES RITES DE PASSAGE 10-11

(1960)). See generally Smith, supra note 12, at 2453-58 (analyzing the relation between
rites of passage and tribal identity).
145. See Gunning, supra note 12, at 218-19; Oosterveld, supra note 12, at 284.
146. LIGHTFOOT-KLEIN, supra note 11, at 73, 141.
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of family, friends and relatives, young girls being prepared for
excision are showered with gifts and affection in honor of what
the community regards as "the most important day of a girl's
life. '14 7 This day is customarily preceded by several days of
special rituals that may include consuming special food and drink,
praying, cleansing, dancing and singing. 148 The extraordinary care
and words of honor and support lavished upon the girls focus
their "attention away from the anticipated ordeal, and in the
direction of the acceptance, love, empathy, and good will that is
radiating toward [them] from all sides."' 4 9 Accompanied by positive rituals, elaborate ceremonies and joyous celebrations that
women and girls do not regularly receive, FGE is often eagerly
anticipated by young girls who are anxious to be anointed as
women.5 0
Traditions such as FGE and the accompanying beliefs that
perpetuate its practice clearly conflict with Western liberal traditions; however, from the perspective of cultures that continue
to practice FGE, the ritual commonly serves "as an affirmation
of the value of [women] in traditional society."''1 One Somali
physician explains that "young girls who have been infibulated
...value their infibulation in the sense that it is their key to
womanhood and marriage and respectfulness in the Somali cul52
tural system."'
2. Marriageability
Within cultures that practice FGE, women, both excised and
unexcised, are systematically disadvantaged in almost every
meaningful area of life. For example,

147. Id. at 72-73; see Gunning, supra note 12, at 218; Slack, supra note 12, at 450.
148. See Gunning, supra note 12, at 218; Slack, supra note 12, at 450; Smith, supra

note 12, at 2460-66 (describing pre-excision rituals of the Kikuyu of Kenya).
149. LIGHTFOOT-KLEIN, supra note 11, at 72.73.
150. See Slack, supra note 12, at 450; Oosterveld, supra note 12, at 284. But see Slack,
supra note 12, at 454 (noting that young girls often experience severe emotional trauma
before FGE); supra notes 104-09 and accompanying text (discussing the psychological
injuries incurred after FOE).
151. Maynard Merwine, How Africa Understands Female Circumcision, N.Y. TIMES,
Nov. 24, 1993, at A24. Leah Muuya, of Kenya, explains that FGE "gives women the
power to feel cohesion in the community. The woman really belongs ....What happens
when a girl has one chance to be recognized by the adult community, and now it is

gone?" Judy Mann, Rituals: Replacing the Bad With Good, WASH. POST, June 15, 1994, at
E15.
152. Judy Mann, After the Hungry are Fed, WASH. POST, Dec. 9. 1992, at E17.
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[i]n Sudan, even an educated woman is only able to engage in
a handful of different types of economic activity outside of the
home. Even with a market-oriented job, women cannot own
property; her husband or male relative (if unmarried) does this
for her. In other societies, a woman who might otherwise be
able to inherit and own money or property could not if she
was uncircumcised; and in others it is known that any offspring
of the uncircumcised woman will be killed. 15

In addition to religious pressure to preserve their virginity
until they marry, women who have not been excised experience
an overwhelming "and independent social stigma. This stigma
arises regardless of whether the woman has retained her virginity
in compliance with religious tenets.1 54 In most communities, "circumcision is the traditional ritual that confers full social acceptability and integration into the community upon the females." '5 5
The community generally regards a woman who has not been
excised as a disgrace to her family and a dishonorable member
of her society.15 s The men of her community consider her to be
unsuitable for marriage.1 57 The risk of being ostracized in this
manner is particularly threatening given the social status and
economic stability derived from women's roles as wives and
mothers within their respective communities.'r
For most women living in societies that still place great emphasis on the customs, rituals and tradition surrounding the
practice of FGE, marriage provides the exclusive opportunity for
women to attain any degree of social acceptance and economic
security.'5 9 Because marriage is often the single "path to social
and economic survival and advancement,"'6 0 and because unex-

153. Gunning, supra note 12, at 215-16 (footnotes omitted). Even educated women who
oppose FGE sometimes undergo the procedure due to family and social pressures. See
Oosterveld, supra note 12, at 284.
154. See supra notes 13341 and accompanying text.
155. Note, Excising Tradition, supra note 12, at 1949; see Koso-THOMAS, supra note 11,
at 8; see also supra notes 142-52 and accompanying text.
156. See EL DAREER, supra note 11, at 71-74; LIGHTFOOT-KLEIN, supra note 11, at 39.
157. LIGHTFOOT-KLEIN, supra note 11, at 39; see EL DAREER, supra note 11, at 72-74;

Boulware-Miller, supra note 12, at 157; Gunning, supra note 12, at 215. "An unexcised,
non-infibulated girl is despised and made the target of ridicule, and no one in her
community will marry her." DORKENOO & ELWORTHY, supra note 11, at 10.

158. ELLEN GREENBAUM, REPRODUCTIVE RITUAL AND SOCIAL REPRODUC- TION: FEMALE
CIRCUMCISION AND THE SUBORDINATION OF WOMEN IN SUDAN IN ECONOMY AND CLASS IN
SUDAN (Norman O'Neill & Jay O'Brien eds., 1988); see Oosterveld, supra note 12, at 284;
Nightline: Domestic News, supra note 10 (interviewing Dr. Toulia).
159. See Gunning, supra note 12, at 215.
160. Boulware-Miller, supra note 12, at 157 (footnote omitted).
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cised women are categorically deemed to be unmarriageable, 161
FGE is widely regarded as a fundamental symbol of womanhood
that transforms a girl into a potentially marriageable woman. 62
Dr. Toubia neatly summarizes that:
[in poorer societies, where the extended family is the principal
source of social and economic security and has not been replaced by the modern state, women have very few options
outside marriage. Female circumcision is the physical marking
of the marriageability of women, because it symbolizes social
control of their sexual pleasure (clitoridectomy) and their reproduction (infibulation).163
3. MatriarchalComplicity
Despite widespread documentation of the often debilitating
health consequences associated with FGE,164 women remain its
strongest and most vocal proponents. 16 5 "Women perpetuate the
oral tradition containing ancient justifications for the practice,
demand it for their daughters, perform the [excisions] as village
'midwives,' criticize or ostracize those who resist the procedure,
and ask to have their wound resewn to pinhole size after child
birth." 66 Many women perceive the practice as "part of the
creation of a special and exclusive 'women's space.'.1 67 Demands
from men for women to cease the practice of FGE are often
resisted as inappropriate intrusions into the affairs of women.168

161. See supra note 157 and accompanying text.
162. See ABDALLA, supra note 11, at 52; EL, DAREER, supra note 11, at 70; Gunning,
supra note 12, at 215 n.112 ("[Tlhe vast majority of the population understand that
circumcision is essential for marriage."); Toubia, supra,note 10, at 714. Female genital
excision "plays an important role in some. tribes. It is an integral part of the sequence
of events in a girl's life, especially in relation to marriage. For example, circumcision is
considered to be a declaration of eligibility for marriage by the Shanabla tribe." EL
DAREER, supra note 11, at 70.
163. Toubia, supra note 10, at 714.

164. See supra notes 63-109 and accompanying text.
165. See Mann, supra note 151, at E15; see also Gunning, supra note 12, at 222 (noting
that in Sudan grandmothers and midwives are the strongest advocates of FGE); Note,
Excising Tradition, supra note 12, at 1949 (noting that in Nigeria elderly females insist
that the tradition be continued).
166. Gifford, supra note 12, at 336.
167. Gunning, supra note 12, at 219 (quoting and citing GREENBAUM, supra note 158, at
313).
168. GREENBAUM, supra, note 158, at 313.
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Such advocacy on the part of women is the element of FGE
that is perhaps the most difficult to understand. 169 The explanation is two-fold. First, women are intimately familiar with the
consequences of remaining unexcised. A woman who elects to
forego excision risks personal shame, societal ridicule, ostracism
and possible banishment from her community.17 0 Female genital
excision is regarded as essential for acceptance of females as
constructive members of their respective ethnic groups.' 71 Second,
by allowing mothers to decide when and how their daughters
and daughters-in-law should be excised, FGE provides the only
opportunity for mothers to assert control and authority in what
are usually strict patriarchal societies. 172 "Some mothers have
said they want to keep the practice as a rite of passage because
it's the only ritual over which women have full control."1 73 Furthermore, midwives and older women who are selected to perform
the procedure are accorded a degree of public esteem that is
74
rarely enjoyed by women in patrilineal societies.
When one considers the inherently coercive nature of the
motivating factors that underlie FGE, the volitional participation
of women in having FGE and in performing FGE can be more
17 5
accurately understood as a "false consciousness."'
Because traditional patrilineal communities assign women a
subordinate role, women feel unable to oppose community
dictates, even when these affect them adversely. Many women
even go to great lengths to support these dictates by organizing
groups which mete out punishment to non- conforming women,
and conduct hostile campaigns against passive observers.
Women championing many of the cultural practices adopted
by their communities do not realize that some of the practices
they promote were designed to subjugate them, and more
importantly, to control their sexuality and to maintain male
chauvinistic attitudes in respect of marital and sexual relations.
Most African women have still not developed the sensitivity
to feel deprived or to see in many cultural practices a violation

169. Gunning, supra note 12, at 218.
170. Note, Excising Tradition, supra note 12, at 1949-50.
171. Id. at 1950.
172. LIGHTFOOT-KLEIN, supra note 11, at 77-78.
173. William Raspberry, Barbaric "Tradition" Is Really Torture Aimed at Females,
CHI. TRIB., Nov. 29, 1993, at N19.
174. Shannon Brownlee et al.. In the Name of Ritual, U.S. NEws & WORLD REP., Feb.
7, 1994, at 58; see Walgren, supra note 120. at 31A.
175. Gunning, supra note 12, at 220.
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of their human rights. The consequence of this is that, in the
mid-1980s, when most women in Africa have voting rights and
can influence political decisions against practices harmful to
their health, they continue to uphold the dictates and mores
of the communities in which they live;176they seem, in fact, to
regard traditional beliefs as inviolable.

4. Miscellaneous Factors
In addition to the reasons already cited, those people who
advocate and practice FGE offer several other justifications for
the practice. Most, if not all, of these additional rationales are
rooted in various myths and superstitions that vary among ethnic
groups.
Despite widespread documentation of the devastating health
consequences of FGE,'177 advocates often maintain that the practice is necessary for several health reasons.178 First, many advo-

cates believe that excision is essential for proper cleanliness and
the prevention of infection. 179 Second, many women believe that
excision is a more hygienic sound form of health care than
remaining unexcised. 80 Third, supporters also argue that excision
is necessary to improve the aesthetic condition2 of female
genitalia l

18
as well as to prevent venereal diseases.

Related to these health considerations is the belief in some
areas that excision is necessary for the safe delivery of an infant

176. Koso-THOMAS, supra note 11, at 1. For one group of women "the practice was a
kind of cosmetic surgery, '[ilust like pricking the ear for an earring,' they said. They did
not recognize the act as one of violence against them. They agreed it was a violent act,
but they did not feel that it was intentionally directed against their gender." Women's
Wound, supra note 57.
177. See supra notes 63-109 and accompanying text.
178. Health benefits allegedly include cures for melancholia, nymphomania, hysteria,
insanity, epilepsy, kleptomania and proneness to truancy. See Gunning, supra note 12, at
218 n.128.
179. Note, Excising Tradition, supra note 12, at 1953. When confronted with medical
information that reveals the harmful nature of FGE, traditional practitioners declare:
"Modern doctors may say what, they like. We have never experienced any problem
whatsoever with this thing." Id. (footnote omitted).
180. Slack, supra note 12, at 447 (citing NAYRA ATIYA, KHUL-KHALL: FIVE EGYPTIAN
WOMEN TELL THEIR STORIES, 11 (Syracuse Univ. Press 1982); Note, Excising Tradition,
supra note 12, at J1953; Women's Wound, supra note 57.
181. EL DAREER, supra note 11, at 73; Slack, supra note 12, at 447; Note, Excising
Tradition, supra note 12, at 1953. In several countries the external genitalia of females
is considered dirty or ugly and therefore must be removed. DORKENOO & ELWORTHY,
supra note 11, at 11.
182. SANDERSON, supra note 11, at 54.
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during childbirth." . Excision is believed to increase fertility and
enhance a woman's production of healthy children. 84 Within certain communities, the clitoris is considered a dangerous organ
which, if not removed, will cause symbolic or spiritual injuries
to newborn children and thereby reduce the number of live
births. 85 Other communities adhere to the notion that all women
are born sterile and will remain so unless they are excised. 8 '
Another myth that contributes to the practice of FGE is the
belief in the bisexuality of the gods. 81 According to the myth,
the clitoris represents the masculine soul in the female. 1 As a
symbol of the male sex organ, the clitoris will grow to the size
of its male equivalent if it is left intact." 9 Therefore, because a
girl cannot be admitted into the world of adults until she is rid
of her male characteristics, the clitoris must be removed. 190
"In light of the compelling veracity and force of the medical
arguments against" FGE, informed observers would likely agree
that the "responses from adherents to the practice seem to be
at odds with the facts."'19 Even so, such responses reflect deeply
held beliefs that are not openly susceptible to any modification
based on proof that outsiders offer. 92
C. Tradition
"Tradition-the reluctance to break with age-old practices that
symbolize the shared heritage of a particular ethnic group-is
the most frequent reason that diverse ethnic groups cling fiercely
to a practice that inflicts significant pain and suffering on women
and children."' 93 Closely connected with the aforementioned religious and cultural imperatives, the belief in the need to preserve
cultural traditions is deeply ingrained within communities that

183. Myers et al., supra note 11, at 587.
184. LIGHTFOOT-KLEIN, supra note 11, at 38-39.
185. Id. at 584-85; see Slack, supra note 12, at 447; Note, Excising Tradition, supra
note 12, at 1950.
186. Slack, supra note 12, at 447.
187. Assaad, supra note 135, at 4.
188. Slack, supra note 12, at 447.
189. ATIYA, supra note 180, at 11; see Oosterveld, supra note 12, at 283.
190. Slack, supra note 12, at 447.
191. Note, Excising Tradition, supra note 12, at 1951.
192. See supra notes 110-16, 176.
193. Note, Excising Tradition, supra note 12, at 1949 (footnote omitted); see Slack,
supra note 12, at 448.
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continue to practice FGE.'94 So ingrained is this belief that both

male and female members of these communities fear that the
disappearance of FGE would precipitate the unraveling of the

societal fabric that preserves their cultural identity.195 In many
respects, the instrumental role of tradition can be interpreted as
subsuming and influencing the other justifications that have been
cited in support of FGE. Excised women often express a sense

of hopeless resignation and a lack of control:
It's true that God created us this way, but when we woke up
to ourselves we found this custom handed down to us from
our grandfathers and theirs and from those of whom we are
not even aware and those we no longer know. We emerged
into this world and found this habit already existed. It's just
so. My people do this, and so I must do like they do. 98
III.

FEDERAL PROHIBITION IN THE UNITED STATES

Once thought to be a practice indigenous only to non-Western

territories, the cultural tradition of FGE is no longer confined to
the African continent. 197 As growing numbers of African immigrants find their way to the United States, FGE promises to
pose unique problems for hospitals and for courts that are unfamiliar with the meaning and purpose of such a tradition.198 Dr.

Toubia concluded recently that FGE "can no longer be seen as
a traditional custom. It has become a problem of modern society
in Africa as well as in Western countries."'19 9 For Dr. Toubia and

most other observers, the issue is not whether intervention is

194. Slack, supra note 12, at 449.
195. See Gunning, supra note 12, at 223; Slack, supra note 12, at 449, 463; Oosterveld,
supra note 12, at 284; see also Smith, supra note 12, at 2471 (noting the belief that failure
to control female sexuality will result in the disintegration of the social order).
In many African societies, social integration and acceptance into the community can
be realized only once a girl has been excised. See supra notes 142-52 and accompanying
text. "[This] ability to identify with one's heritage and to enjoy recognition as a full
member of one's ethnic group, with just claim to its social privileges and benefits, is
very important to most African families." Note, Excising Tradition, supra note 12, at
1949 (citing Koso-THOMAS, supra note 11, at 8).
196. ATIYA, supra note 180, at 11; see Oosterveld, supra note 12, at 283.
197. Rone Tempest, Ancient Traditions v. the Law, L.A. TIMES, Feb. 18, 1993, at Al.
198. Hansen & Scroggins, Genital Cutting, supra note 45, at 4A. Due to the surge of
immigration from Africa, "Americans can no longer ignore the subject, although some
would like to, either because they find it distasteful, or because they consider it an
intrusion into another culture." Nightline: Domestic News, supra note 10.
199. Toubia, supra note 10, at 716.
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appropriate, but rather, how intervention should proceed in order
200
to most effectively stop the practice.
A. CongressionalAttention
In working to abolish FGE within countries and regions that
are presently known to practice *the tradition, 2 1 domestic and
international organizations have attempted to encourage and
accelerate complete eradication through the use of legal and
punitive frameworks that prohibit and denounce the continuation
of the custom. 202 Similarly, commentators and opponents of FGE

who are working to prevent the practice from taking root in the
United States have also suggested strengthening existing laws
or promulgating new ones in order to deter and punish individuals
who attempt to continue a custom that, while closely identified
with their respective ethnic groups,203 is clearly at odds with
existing western legal traditions. 204 With the exception of Minnesota, however, no existing federal or state laws directly address
the practice of FGE in the United States.02 5

200. Id. In working to this end many experts in the international health community
concur that "the United States is behind the rest of the world in dealing with genital
[excision]." Hansen & Scroggins, Female Circumcision, supra note 45, at Al.
201. See supra notes 53-57 and accompanying text.
202. See infra notes 206-26 and accompanying text.
203. See Abcarian, supra note 69, at E2.
204. See Gunning, supra note 12, at 189 (explaining her initial inclination to see laws
and human rights treaties as methods of abolition). A typical reaction of commentators
is illustrated by Judy Mann: "The United Kingdom has criminalized it, and the United
States should make it clear that it's a serious crime if it occurs here. That's the first
and easiest step to take on the long road to eradication.' Judy Mann, Torturing Girls Is
Not a CulturalRight, WASH. POST, Feb. 23, 1994, at E13.
One should note that female genital surgery was practiced in the United States from
the late 1860s until at least 1937 as a form of treatment for certain problems associated
with female mental disorders. Gunning, supra note 12, at 195, 201, 205-11 (footnotes
omitted). This statement, however, is not intended to suggest that FGE, as depicted
throughout this Article, is somehow comparable to similar practices that have been
documented in the United States. For a more comprehensive examination of female
genital surgeries in the United States, see Ben Barker-Benfield, Sexual Surgery in LateNineteenth-CenturyAmerica, 5 INT'L J. HEALTH SERVICES 279 (1975). Barker-Benfield places
female genital surgery within its historical and social contexts.
205. See Bardach, supra note 22, at 156. According to one pair of writers,. some states
already have incorporated FGE into their criminal code. DORKENOO & ELWORTHY, supra
note 11, at 8. Upon further research, however, to date Minnesota appears to be the only
state that has criminalized the procedure. MINN. STAT. S 609.2245 (1994). Minnesota also
has authorized the state commissioner of health to "carry out appropriate education,
prevention, and outreach activities in communities that traditionally practice" FGE. MINN.
STAT. S 144.3872 (1994). These activities are to be financed through the procurement of
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1. Recent Legislation
In recent years, however, FGE has been brought to the atten-

tion of Congress through testimony from activists working to

26
establish explicit laws that ban FGE in the United States.
Several members of Congress have responded by introducing
legislation designed to criminalize FGE in the United States and
establish outreach programs that provide education and information to immigrant communities that are unfamiliar with the
physical and psychological health effects associated with the
practice. 2 7 In October of 1993, Representative Patricia Schroeder
(D-Colo.) introduced H.R. 3247, the "Federal Prohibition of Female
Genital Mutilation Act of 1993," in the House of Representatives.208 In October of 1994, after no action had been taken on
the House bill, Senator Harry Reid (D-Nev.) introduced a similar

bill entitled the "Federal Prohibition of Female Genital Mutilation
Act of 1994" in the Senate. 209 Finally, on February 14, 1995, Rep.
Schroeder, along with co-sponsors Rep. Barbara-Rose Collins (DMich.), Rep. Connie Morella (R-Md.) and Rep. Lynn Rivers (DMich.), introduced H.R. 941, also cited as the "Federal Prohibition

of Female Genital Mutilation Act of 1995."210

private funds. Id.
For efforts in New York, see Bills Aim to End Cruel Tradition, TIMES UNION, Mar. 1,
1994, at B2 [hereinafter Cruel Tradition] (reporting the introduction of two bills in New
York that were aimed at education and the abolition of FGE).
206. See All Things Considered: Activists Denounce Female Genital Mutilation, supra
note 10; see also Hansen & Scroggins, Genital Cutting, supra note 45, at 4A (reporting
the efforts of one local public interest group working to end FGE).
207. See, e.g., H.R. 941, 104th Cong., 1st Sess. (1995); S. 2501, 103d Cong., 2d Sess.
(1994); H.R. 3247, 103d Cong., 1st Sess. (1993); see also S.1569, 103d Cong., 2d Sess. (1994)
(The Minority Health Improvement Act of 1994). For congressional discussion related to
these proposals, see 141 CONG. REc. H1695 (Feb. 14, 1995) (H.R. 941); 140 CONG. REC.
H11,285 (Oct. 7, 1994) (S. 1569); 140 CONG. REC. S14,242 (Oct. 5, 1994) (S. 2501); 140 CONG.
REC. H302 (Feb. 8, 1994) (statement of Rep. Schroeder) (H.R. 3247); 139 CONG. REc. H7546
(Oct. 7, 1993) (statement of Rep. Schroeder) (H.R. 3247); see also S. Res. 263, 103d Cong.,
2d Sess. (1994). Resolution 263 was submitted in order to "express the sense of the Senate
condemning the cruel and tortuous practice of female genital mutilation." 140 CONG. REC.
S13,100 (Sept. 21, 1994) (statement of Sen. Reid). The Senate agreed to the resolution on
September 27, 1994. 140 CONG. REC. S13,435 (Sept. 27, 1994).
208. H.R. 3247, 103d Cong., 1st Sess. (1993); see Mary A. James, Recent Developments,
Federal Prohibition of Female Genital Mutilation: The Female Genital Mutilation Act of
1993, H.R. 3247, 9 BERKELEY WOMEN'S L.J. 206 (1994).
209. S. 2501, 103d Cong., 2d Sess. (1994).
210. H.R. 941, 104th Cong., 1st Sess. (1995). The entire bill is reproduced here in full.
SECTION 1. SHORT TITLE.

This Act may be cited as the "Federal Prohibition of Female Genital
Mutilation" Act of 1995."
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2. Legislative Intent

Discussing her initial introduction of legislation designed to
prohibit FGE in the United States, Schroeder recently explained

SEC. 2. TITLE 18 AMENDMENT.

(a) IN GENERAL.- CHAPTER 7 OF TITLE 18, UNITED STATES CODE,
IS AMENDED BY ADDING AT THE END THE FOLLOWING NEW
SECTION:
"116. Female genital mutilation
"(a) Except as provided in subsection (b), whoever knowingly circumcises,
excises, or infibulates the whole or any part of the labia majora or labia
minora or clitoris of another person who has not attained the age of 18 years
shall be fined under this title or imprisoned not more than 5 years, or both.
"(b) A surgical operation is not a violation of this section if the operation
is"(1) necessary to the health of the person on whom it is
performed, and is performed by a person licensed in the place
of its performance as a medical practitioner; or
"(2) performed on a person in labor or who has just given
birth and is performed for medical purposes connected with
that labor or birth by a person licensed in the place it is
performed as a medical practitioner, midwife, or person in
training to become such a practitioner or midwife.
"(c) In applying subsection (b)(1), no account shall be taken of the effect
on the person on whom the operation is to be performed of any belief on
the part of that or any other person that the operation is required as a
matter of custom or ritual.
"(d) Whoever knowingly denies to any person medical care or services
or otherwise discriminates against any person in the provision of medical
care or services, because"(1) that person has undergone female circumcision, excision,
or infibulation; or
"(2) that person has requested that female circumcision, excision, or infibulation be performed on any person;
shall be fined under this title or imprisoned not more than one year, or
both."
(b) CLERICAL AMENDMENT.-THE TABLE OF SECTIONS AT THE BEGINNING OF CHAPTER 7 OF TITLE 18, UNITED STATES CODE, IS
AMENDED BY ADDING AT THE END THE FOLLOWING NEW ITEM:
"116. Female genital mutilation."
SEC. 3. INFORMATION AND EDUCATION REGARDING FEMALE
GENITAL MUTILATION.
(a) IN GENERAL.- The Secretary of Health and Human Services shall do
the following:
(1) Compile data on the number of females living in the
United States who have been subjected to female genital mutilation (whether in the United States or in their countries of
origin), including a specification of the number of girls under
the age of 18 who have been subjected to such mutilation.
(2) Identify communities in the United States that practice
female genital mutilation, and design and carry out outreach
activities to educate individuals in the communities on the
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that the purpose of such intervention is twofold. First, because
no federal statute explicitly governs the practice, Schroeder
hopes to make it perfectly clear to immigrants coming to this
country that the practice will be regarded as child abuse if it is
performed in the United States.21' In Schroeder's view, the United
States has "an obligation to protect all children equally within
our legal jurisdiction, regardless of where their parents are from
and what customs they practiced in their native countries."'212
Second, Schroeder cites the repeated failure of the United States
to respond to the discrimination and physical abuse that women
throughout the world confront. 213 Schroeder contends that this
failure sends a message to women and to countries around the
world that the United States regards such abuse as excusable,
or at least tolerable, due to cultural differences. 21 4 Federal prohibition of FGE would permit the United States "to join the
ranks of the [five] African nations and five Western nations who
have either passed special legislation prohibiting [FGE] or have

physical and psychological health effects of such practice. Such
outreach activities shall be designed and implemented in collaboration with representatives of the ethnic groups practicing.
such mutilation and with representatives of organizations with
expertise in preventing such practice.
(3) Develop recommendations for the education of students
of schools of medicine and osteopathic medicine regarding female
genital mutilation and complications arising from such mutilation. Such recommendations shall be disseminated to such schools.
(b) DEFINITION.-For purposes of this section, the term "female genital
mutilation" means the removal or infibulation (or both) of the whole or part
of the clitoris, the labia minor, or the labia major.
SEC. 4. EFFECTIVE DATES.
Section 3 of this Act shall take effect immediately, and the Secretary of
Health and Human Services shall commence carrying it out not later than
90 days after the date of the enactment of this Act. Section 2 of this Act
shall take effect 180 days after the date of the enactment of this Act.
Id.
211. Patricia Schroeder, Female Genital Mutilation-A Form of Child Abuse, NEw ENG.
J. MED., Sept. 15, 1994, at 739; John Brinkley, Legislation Targets 'Female Circumwision',
ROCKY MTN. NEWS, Jan. 31, 1994, at 26A; Nightline: Domestic News, supra note 10
(interview with Rep. Schroeder). "As communities of African immigrants from nations
where [FGE] is practiced grow in the United States, we must make it clear-they and
their rich and proud cultures are welcome in the United States, but the practice of [FGE]
is not." 139 CONG. REC. H7546-04 (Oct. 7, 1993) (statement of Rep. Schroeder).
212. Schroeder, supra note 211, at 740.
213. Schroeder, supra note 5.
214. Id. According to Schroeder, sexism is the explanation. Brownlee et al., supra note
174, at 58. "If it happens to you for racial reasons, it's a human rights violation. If it
happens to you for political reasons, it's a human rights violation. If it happens to a
woman, it's cultural." Id (quoting Schroeder).
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made it clear that [FGE] is prohibited by legal precedent or
existing legislation. It is time for the United States to change
its message."2 15
3. United Kingdom's Approach as a Legislative Model
Schroeder's original legislation was modeled on the approach
that is presently employed in the United Kingdom. 216 In 1985,
the United Kingdom explicitly outlawed FGE in response to a
British Broadcasting Corporation documentary that reported that
British doctors were performing the procedure on immigrant
children. 17 Simple prohibition, however, proved ineffective in
halting the practice within immigrant communities. 218 In order to
ensure compliance by health care professionals, a 1990 child
protection act was passed that required all social workers and
teachers to report the performance of any excision procedures. 219
Presently, the United Kingdom uses child protection networks
to identify girls living within immigrant communities who are at
risk of being excised. 220 Once the girls are identified, trained
professionals in the national health care system are notified and
subsequently assigned to work with individual families that may
be considering excision for their female children. 221 As explained
by Efua Dorkenoo, a native of Ghana who helped promulgate
British legislation governing FGE, the British adopted the approach used by the United Kingdom in recognition of the fact
that "[t]he traditional interventions used in child abuse cases do

215. Schroeder, supra note 5; see also 140 CONG. REC. S14,243 (Oct. 5, 1994) (statement

of Sen. Reid); Nightline: Domestic News, supra note 10. The five African countries that
have taken legal measures against female circumcision are Sudan, Kenya, Egypt, Ivory
Coast and Burkina Faso. Facts About Female Circumcision, DALLAS MORNING NEWS, May
22, 1994, at iF. The five western nations are Sweden, Switzerland, Belgium, the United
Kingdom and France. Not In This Country, SACRAMENTO BEE, Dec. 3, 1993, at B12. Strictly
speaking, France maintains that the practice is already a violation of existing laws,
thereby rendering new legislation unnecessary. Clyde H. Farnsworth, Mom Fearful of
Mutilation Given Asylum, Hous. CHRON., July 22, 1994, at A19.
216. Mann, supra note 204, at E13. With the exception of a few modifications to § 3,
the 1995 bill is virtually identical to the 1993 bill and also should be considered as
modeled after the legislation adopted by the United Kingdom.
217. Id.
218. Hansen & Scroggins, Female Circumcision, supra note 45, at Al.
219. Mann, supra note 204, at E13.
220. Id.
221. Id.
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not work for the families in question.."222 Because African women

who oppose FGE often are ostracized within their own communities, a national law that prohibits FGE was considered necessary to provide support and legitimacy to local authorities that
were working to educate immigrant citizens about the health
2
consequences of the practice. 2

Of course, legislation of this nature raises several issues. First,
some doubt remains concerning whether a recognizable need for
federal intervention exists. Second, in the event that a need can
be established, the question remains as to whether it is appropriate to punish African immigrants for engaging in a practice
integrally related to their cultural, and arguably religious, beliefs.2 24 Lastly, several commentators have suggested that prohi-

bition would serve only to thwart the efforts of those presently
working to eliminate the practice through alternative means.26
would effectively deter the practice
Hence, whether legislation
2 26
of FGE is unclear.
B. Necessity of FederalLegislation in the United States
The case in favor of federal intervention largely revolves
around forecasts of continued growth in immigration, legal and
medical ignorance about the practice, anecdotal evidence of FGE
in the United States, and speculation that African immigrants
2will import the customs and rituals of their native lands.

Accepting the conclusion that FGE in the United
never affect more than a measurable fraction of the
a respectable argument can nonetheless be made
response, whether legislative or otherwise, is both
necessary.m

7

States will
population,
that some
timely and

1. EscalatingImmigration Rates
The preventative nature of federal legislation may be the
strongest argument in supporting immediate action by the federal
222. Id. Traditional interventions fail because parents view the procedure as being in
the best interest of the child. Id.
223. 1&
224. James, supra note 208, at 208.
225. See supra notes 219-23 and accompanying text.
226. James, supra note 208, at 208.
227. See infra notes 238-46 and accompanying text.
228. See infra notes 229-76 and accompanying text.
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government. Advocates acknowledge that the frequency of the
practice of FGE within immigrant communities is presently unknown and further concede that the figure is probably fairly
low.P9 But, "as more immigrants come to the United States from
... African and Asian nations where it is widely used it [is] not

unreasonable to expect that the frequency might increase."' ' 0
General immigration figures indicate that more than one million
legal immigrants enter the United States each year.21 From 1983
through 1992, 8.7 million immigrants arrived in the United=

States-the highest figure for any ten-year period since 1910. 2

In 1991, a record 1.8 million immigrants were granted permanent
residence.2 3 Catherine Hogan, founder of the Washington Alliance Against Female Genital Mutilation, estimates that in 1991
as many as nine thousand girls and women arrived in the United
States who had either already undergone genital excision or who
were at risk of having the procedure performed here.2 4 Mary

Ann French provides a neat, albeit simplistic, explanation: "With
no more superpowers competing for control of the theoretically
strategic Horn of Africa, mayhem has filled much of the vacuum.
More and more refugees from the region are coming to the
[United States] seeking asylum. They bring with them their
children and their customs."

235

As the number of African immi-

grants entering the United States continues to increase, the
suspicion that FGE is one of the traditions they bring with them
grows.23 6 According to Dr. Toubia, the fact that African immigrants in western Europe are known to have performed the
procedure there provides ample reason to suspect that their
American counterparts also are performing it on their daugh237

ters.

229. Not in This Country, supra note 215, at B12.
230. Id.; A.M. Rosenthal, Female Genital Torture, N.Y. TIMbEs, Nov. 12, 1993, at A33.
231. David Aikman & David S. Jackson, Not Quite So Welcome Anymore, TIME, Dec.
1993, at 10.
232. Id.
233. Id.
234. Hansen & Scroggins, Female Circumcision, supra note 45, at Al. According to a
spokeswoman for the National Organization for Women, about 10,000 women a year
emigrate from countries where FGE is common. Cruel Tradition, supra note 205, at B2.
235. French, supra note 56.
236. John Brinkley, Practiceof Female CircumcisionHasArrived in U.S., Many Suspect,

SAN DIEGO UNION TalE., Dec. 9, 1993, at A24.
237. Brinkley, supra note 211, at 26A; see Beck, supra note 18, at N29.
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2. Immigrant Communities in the United States
Whether FGE actually has been performed in the United States

is difficult to establish.m Dorkenoo, a Ghana native who founded
the London-based Foundation for Women's Health, Research and
Development, has stated that "'if there are people in the U.S.
from Africa where [FGE is] endemic, then it's happening [in the
United States]."' 9 Many immigrant women living in the United

States have indicated that they intend to continue the practice
in their new country.2 40 If necessary, families will take their
daughters back to their native countries or they will pool their
resources and import someone to perform the procedure here.2 1
Some families may even attempt to have the procedure performed
by a doctor or hospital in the United States. 242 Accordingly,

immigrant communities circulate the names of Western doctors
who are willing to perform the procedure. 2 3 Soraya Mire, a
Somali filmmaker, reported in 1994 that she was aware of six
girls who had been excised in the United States and that one of
the excisions took place in a U.S. hospital.2 4 4 Because the procedure usually is performed in the home, estimating how many
other girls have been exposed to FGE while in the United States

238. Mann, supra note 204, at E13. Conversations with Somali women in Washington,
D.C., failed to reveal any concrete evidence that the procedure actually is being performed
in the United States. Brinkley, supra note 211, at 26A. One Somali woman warned,
however, that when Somalis emigrate, "wherever they go, they're still going to do it."
Id.
239. Mann, supra note 204, at E13; see Brownlee et al., supra note 174, at 56.
240. Raspberry, supra note 173, at N19.
241. Mann, supra note 204, at E13. A Somali graduate student at the University of
Maryland provided one example. He indicated that if he and his wife have a daughter
he will insist on sending her back to Somalia in order for her to be excised. Brinkley,
supra note 211, at 26A.
242. Brownlee et al., supra note 174, at 56; see Beck, supra note 18, at N29; Hansen &
Scroggins, Female Circumcision, supra note 45, at Al (reporting that an immigrant
mother recently asked the head of obstetrics at a local hospital to excise her daughter);
Rosenthal, Torture Continues, supra note 10, at A13 (citing an interview with a woman
in Atlanta who hoped to have her three daughters excised in a local hospital).
243. Mann, supra note 204, at E13.
244. Nightline: Domestic News, supra note 10; see Abcarian, supra note 69, at El
(reporting that Mire occasionally receives inquiries from African immigrants regarding
doctors in the United States who may be willing to excise their daughters). But for
reports that anti-FGE activists are unaware of any doctors who have performed the
procedures while in the United States, see Dilemma for Doctors, supra note 10; Day One:
Scarred for Life, supra note 10.
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is difficult. 245 Without citing specific instances, experts at the
1994 International Conference on Population and Development
concluded that the practice "is becoming increasingly common in
immigrant communities in the United States, Canada, Europe
246
and Australia."
3. Legal Encounters

The conclusion that FGE must be present in some capacity in
the United States becomes reasonable when one considers the
scope of circumstantial evidence. To date, however, only one
incident involving genital excision of a young girl in the United
States has been officially documented.2 4 7 In 1986, an Atlanta nurse

was prosecuted on charges of child abuse for allegedly severing
the clitoris of her two-year-old niece. 248 Despite indisputable medical evidence, the woman was acquitted because it was not en249
tirely clear who was responsible for cutting the young girl.
In 1992, jurors in Georgia were asked to resolve a dispute
involving a Somali woman who had sued her husband for divorce. 2 0 He countersued for an annulment, alleging that because

she was infibulated he was unable to consummate the marriage. 251
Although the husband clearly knew of his wife's condition prior
to their marriage, the jury awarded him the house and she
received the car and alimony. 2 2 "In the absence of firm national
guidelines, doctors and lawyers say they and the people they
work with will simply have to rely on their own principles and
ethics."

21

245. Nightline: Domestic News, supra note 10. Confirmation also is hampered by the
fact that the custom is often shrouded in secrecy and adherents are unwilling to discuss
it with outsiders. Brinkley, supra note 236, at A24.
246. Rowley, supra note 18, at Al; see Abcarian, supra note 69, at El; Ethan Bronner,
Population Summit To Address Issue of Female Circumcision, OTTAWA CITIZEN, Sept. 11,
1994, at A4; Brownlee et al., supra note 174, at 57; Facts About Female Circumcision,
DALLAS MORNING NEWS, May 22, 1994, at IF; Matt Roush, Critic's Corner, USA TODAY,
Sept. 20, 1993, at 6D. "An essential rite of passage in a broad swath of nations across
the African continent, female circumcision may also be found wherever Africans from
those regions migrate, including the United States." Abcarian, supra note 69, at El.
247. Nightline: Domestic News, supra note 10; see Hansen & Scroggins, Female Circumcision, supra note 45, at Al.
248. Hansen & Scroggins, Female Circumcision,supra note 45, at Al. According to the
prosecutor, the child abuse statute prohibits the infliction of emotional, physical or mental
pain on a child. Id.
249. Id.

250. Dilemma for Doctors, supra note 10.
251. Id.
252. Id.

253. Id.
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The only other reported case involving FGE arose in an entirely different context. On March 23, 1994, a Nigerian woman
who was living illegally in the United States was granted asylum
after an immigration judge in Portland, Oregon, ruled that deportation would likely subject her American-born daughters, who
were five and six years old, to the ritual of genital excision.2
Many legal experts considered the ruling to be unprecedented
because gender persecution never has been recognized in the
United States as grounds for asylum. 255 Immigration Judge Ken-

dall Warren observed that although "this court attempts to
observe traditional cultures," the ritual of excising the genitalia
256
of young girls "is cruel and serves no known medical purpose."
4. Medical Encounters
Unlike legal experts, health practitioners have increasingly had
to struggle with the various cultural and ethical issues presented
by the practice of FGE.25 7 Without any guidelines to instruct

them, health professionals have come to realize that FGE is in
fact a viable health care issue that the medical community must
address in some manner. 258 Two main areas of concern confront
the medical profession. 25 9 First, the parents of young immigrant

girls living in this country may call upon licensed physicians to
perform or to assist in the procedure.2 60 Second, doctors must
care to
determine how to provide the most appropriate medical
21
women and children who already have been excised.

254. The Right Call in a DeportationCase, CHi. TRIB., Apr. 4, 1994, at N14 [hereinafter
The Right Call]; Stuart Wasserman & Maria Puente, Mutilation Fear Wins Halt to
Deportation, USA TODAY, Mar. 24, 1994, at 3A.
255. See Peter Gillins, Female Circumcision Challenged in DeportationCase, REUTERS,
Feb. 7, 1994, available in LEXIS, News Library, Wires File; Wasserman & Puente, supra
note 254, at 3A; see also Farnsworth, supra note 215, at A19 (reporting on a similar
landmark asylum decision in Canada). Legal experts said that "the unprecedented decision
is a belated recognition that sex-based persecution in foreign countries can be a humanrights violation-and grounds for U.S. protection." Wasserman & Puente, supra note 254,
at 3A. For an excellent discussion of gender persecution and U.S. asylum law, see Karen
Bower, Note, Recognizing Violence Against Women as Persecutionon the Basis of Membership in a ParticularSocial Group, 7 GEO. IMMIGR. L.J. 173 (1993); see also Sunny Kim,

Note, Gender-Related Persecution:A Legal Analysis of Gender Bias In Asylum Law, 2 Am.
U. J. GENDER & L. 107 (1994); Oosterveld, supra note 12.
256. The Right Call, supra note 254, at N14.
257. See infra notes 262-76 and accompanying text.
258. See Toubia, supra note 10, at 715-16.
259. Id. at 716.
260. Id.
261. Id.
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In 1992, the Atlanta Constitutionreported that Dr. Luella Klein,
the head of obstetrics at Grady Memorial Hospital, had been
asked recently by an immigrant mother to excise her daughter. 262
More commonly, though, obstetricians around the country are
increasingly encountering female patients who already have been
infibulated. 263 Such encounters arise generally in one of two ways.
Initially, upon coming to the United States many immigrant
women seek health care services in order to have the infibulation
procedure permanently reversed. Alternatively, some immigrant
women who have been deinfibulated for purposes of childbirth
want to be reinfibulated following their pregnancy. 264
The issues and questions confronting physicians have been
exacerbated by the lack of consensus among certain health authorities that have addressed the issue.265 For example, in 1991
the American Medical Association (AMA) adopted a policy opposing all forms of FGE and encouraged obstetric associations
throughout the country to do likewise. 26 The policy, however, is
merely a guideline and is not considered binding on physicians. 267
In contrast to the AMA, the American College of Obstetricians
and Gynecologists, while acknowledging that the practice has no
medical benefits, stated in 1992 that "[a] policy is not appropriate,
because we would never say you should never do it ...[Flor a
specific patient, this might be appropriate." 26 8 The consequences
stemming from the lack of a unified consensus on FGE are only
now coming to light. "In the absence of clear national policies
for dealing with the practice, ... obstetricians are devising their
269

own."
Several doctors and hospitals have reported cases in which, at
the request of a female patient, they agreed to reinfibulate the
woman following childbirth and the completion of her preg262. Hansen & Scroggins, Female Circumcision, supra note 45, at Al.
263. Nightline: Domestic News, supra note 10; see supra notes 31-38 and accompanying
text (explaining the infibulation procedure).
264. See infra notes 270-74 and accompanying text.
265. See Dilemma for Doctors, supra note 10. Dr. Asha Mohamud, a Somali physician,
warns that medical and legal establishments need to be prepared because immigrants
bring their customs to the United States. Id.

266. Jane Hansen & Deborah Scroggins, Government, Others Reluctant To Interfere,
ATLANTA CONST., Nov. 15, 1992, at All.
267. Id. In 1994, the AMA indicated that it would call upon Congress to criminalize
the procedure in the United States. AMA Calls for Legislation To Eliminate Genital
Mutilation, PR NEWSWIRE, Dec. 7, 1994, available in LEXIS, News Library. Wires File.
268. Id. (quoting Dr. Harold Kaminetzky, the director of the committee on gynecologic
practice).
269. Hansen & Scroggins, Female Circumcision,supra note 45, at Al.
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nancy. 270 In fact, the policy of many hospitals nationwide is to
reinfibulate women if they request it after childbirth.2 1 In attempting to shed some light on such decisions, Dr. Klein proposes
that, ultimately, the decision to be reinfibulated is the prerogative
of the woman concerned. 272 Dr. Klein explains that doctors "must
talk to the patient, and if she really wants to have this done,
you need to support the patient's choice, even if you don't agree
with it."273
Not all doctors concur with Dr. Klein, though. The feelings of
many professionals within the medical community were expressed
by Joseph Tate, an Atlanta obstetrician-gynecologist, who stated
that "[ilt doesn't matter that the patient want[s] it done ....
Would you cut off someone's leg if they asked you? What's the
2
difference?" 74
In addition to requests to be reinfibulated, doctors more commonly encounter infibulated immigrant women who wish to have
the procedure reversed. Since the early 1990s, several doctors
have reported performing "female excision reversals," or deinfibulation. 275 Regardless of the precise nature and extent of the
evidence, Ms. Hogan warns that the time for action is now:
'"[T]his is not just a problem overseas, this problem is on our
doorsteps, it's in the United States ....And we have woefully
7
inadequate services to deal with it."'2 6
C. Propriety of Federal Legislation
277
While calls to ban FGE in the United States continue to grow,
"efforts in this country ...have been hampered by the reluctance
of government and other organizations to interfere in the cultural
practices of others." 278 In what some have termed a clash between

270. Brinkley. supra note 236, at A24; Brinkley, supra note 211, at 26A; Hansen &
Scroggins, Female Circumcision, supra note 45, at Al.
271. Dilemma for Doctors, supra note 10.
272. Hansen & Scroggins, Female Circumcision, supra note 45, at Al.
273. Id. at Al. When asked to excise the daughter of an immigrant mother, however,
Dr. Klein refused. Id. Apparently, reinfibulation poses less of an ethical dilemma for some
doctors because the women came to them that way. Dilemma for Doctors, supra note 10.
274. Bardach, supra note 22, at 156.
275. See Abcarian, supra note 69, at El (reporting on a Los Angeles obstetrician who
had performed approximately 20 reversals as of 1993); Hansen & Scroggins, Female
Circumcision, supra note 45, at Al (reporting on an Atlanta obstetrician who had
performed six reversals as of 1992); see also Sophfronia S. Gregory, At Risk of Mutilation,
TIAE, Mar. 21, 1994, at 45 (reporting on a Seattle internist who had treated more than
20 infibulated women as of 1994).
276. Hansen & Scroggins, Female Circumcision, supra note 45, at Al.
277. See, e.g., supra notes 206-10 and accompanying text.
278. Hansen & Scroggins, Female Circumcision, supra note 45, at Al. This attitude is
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Western feminism and multiculturalism,2 9 much of the debate
over FGE necessarily focuses on whether federal intervention is
appropriate, in spite of claims that immediate action is imperative.
Regardless of what commentators believe, most will concede
that the first half of the controversy is essentially academic.20
That Americans have the legal right to change or to prohibit the
cultural traditions of immigrants who choose to reside in the
United States is generally indisputable under most circumstances.
In defending her call for Congressional action, Schroeder exhorts
that:
Imposing certain values on people living in this country is our
prerogative. There are a number of practices that immigrants
are required to leave at home when they move here. Polygamy
and slavery are two examples.
Even when religions and strong cultural factors are involved,
the courts have been clear, parents cannot endanger the lives
or physical and mental well-being of their children simply to
raise them within the confines of their own culture. Although
parents have a fundamental right to raise and educate their
children ... a long history of case law has established that the
government can intervene if there is a compelling reason to
do so.P1

Having established that the United States can, under certain
circumstances, intervene in the affairs of its citizens, the controversy turns on whether such a right confers any authority on
the United States to issue crosscultural moral judgments on the
values and beliefs cultivated and treasured by members of other
ethnic groups.2 2 If so, is FGE wrong or just different? And, if it
is wrong, how is such a moral judgment relevant to judgments
by other cultures as to what is right or wrong?2
This is a question that most anti-FGE activists would likely
argue should not even be asked because it opens the door for a
determination that, under certain conditions, FGE is right and
outside interference is not appropriate. 284 Such a conclusion would

reflected in the comments of one spokesperson for the Immigration and Naturalization
Service who said that the issue should be addressed by health authorities rather than

by federal immigration agencies. Id. at All.
279. Kaplan & Lewis, supra note 18, at 124.
280. Flynn, supra note 96, at 4M.
281. Schroeder, supra note 211, at 739.
282. Kopelman, supra note 10, at 56.
283. Id.

284. See id. at 57.
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most likely be reached by adherents to the school of thought
known as ethical relativism.P1 Generally, ethical relativists hold
that "an action is right if it is approved in a person's culture
and wrong if it is disapproved." 2 6 This determination begins and
ends the discussion. Accordingly, moral judgments from one
culture never carry any moral authority in another culture. 2 7
Under this simple line of reasoning moral truths are determined
by the norms of each society and cross-cultural judgments are
dismissed.2
Alternative schools of thought, however, hold that morally
righteous judgments are premised on certain reasons that justify
their existence.P 9 Cultural approval does not automatically settle
whether an action is right because something can be wrong even
if it is approved by a majority of the members of a particular
culture. 290 "Moral judgments do not describe what is approved
but prescribe what ought to be approved; if worthy of being
called moral or ethical judgments, they must be defensible with
reasons that are consistent and empirically defensible." 29'
Advocates of FGE appear to adopt the former school of
thought. 292 In defending the tradition, supporters consistently
explain that it is closely connected to the promotion of several
important religious, social and economic goals. 293 In order to
formulate a moral judgment, the ability of FGE to promote and
to satisfy these goals must first be evaluated in light of objective
evidence that is not subject to different cultural interpretations. 294
At this stage of the debate, however, one need not evaluate
the merits of such evidence and whether it truly undermines the
many justifications offered by advocates of FGE.29 5 For the purposes of the following discussion, it is assumed that the evidence

285. See id. at 56-57. Ethical relativism is also known as cultural relativism. Id. at 60
(citing ROBERT L. HOLMES, BASIC MORAL PHILOSOPHY (1993)). It is similar to the theory of

cultural relativism, which asserts that rights violations in one culture may be considered
morally just in another culture. See Slack, supra note 12, at 473-77. The theory is rebutted,
however, by the equally compelling notion that some human rights, namely the health
and life of individuals, are universally fundamental regardless of culture. See id.
286. Kopelman, supra note 10, at 60.
287. Id. at 56.
288. Id.
289. Id.
290. Id.
291. Id. at 56-57.
292. Id. at 57.
293. Id.
294. See id.
295. For such undertakings, see id, at 62-64; Slack, supra note 12, at 450-60.
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supports a moral judgment that FGE is wrong,26 a judgment
that is inherent in proposed legislation that aims to deter and
punish this behavior. 297 Even if one never performs the evaluation,
such legislation necessarily presumes that, at least on some level,
such conduct is wrong and should not be tolerated.28g
Unfortunately, even if FGE is deemed morally inappropriate,
the proponents of such legislation may not have fully considered
the consequences of such condemnation. Given the "multicultural
nature of the international humain rights system and the sensitivity of the issue, how the problem is presented and discussed
increases in importance."-' 9 Naturally, the success or failure of
prohibition in the United States will largely depend on the
perceptions and receptiveness of its intended audience. For instance, many African women working to eliminate FGE resent
Western attempts to intervene because Western critics generally
ignore the cultural influences that continue to drive the practice."'0 "Western articulations of concern over the contemporary
practice of [FGE] ... are often perceived as only thinly disguised
expressions of racial and cultural superiority and imperialism."3 0 1
As a result, legislators and activists must be aware of the
numerous and complex rationales underlying the tradition. 0 2 For
example, even if immigrant women are persuaded that the practice is harmful to the health of themselves and of their daughters,
if they remain equally convinced that men within their ethnic
group will not marry them, they will continue to engage in the
practice as a means of economic and social viability. 303 Demands
to abandon cultural traditions in order to comply with external
norms, without a complete understanding of how such demands
are perceived, are likely to elicit indignation and resistance to
change.30 1 Consequently, opponents of FGE "must walk a fine
line, to appear resolute but not sanctimonious, condemnatory of
a practice, but not of the cultures that spawned it."305

296.
297.
298.
299.

See Slack, supra note 12, at 450-60.
See supra notes 206-15 and accompanying text.
Id.
Gunning, supra note 12, at 233.

300. Boulware-Miller, supra note 12, at 170. "Western feminists are considered culturally insensitive by African women, who would prefer to view female circumcision within
a socio-economical and political context rather than as a violation of their sexuality or
physiology." Id. at 170-71.
301. Gunning, supra note 12, at 212 (citing GREENBAUM, supra note 158, at 318).
302. For a look at these rationales, see supra notes 119-96 and accompanying text.
303. Gunning, supra note 12, at 245-46; see also Boulware-Miller, supra note 12, at 167.
304. See Note, Excising Tradition, supra note 12, at 1953.
305. French, supra note 56, at F4.
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D. Efficacy of FederalLegislation
"The law can be a powerful instrument of social and cultural
transformation. By their prescriptive and injunctive character,
both domestic and international laws have the potential to proscribe harmful traditions such as female circumcision."306 The
ability of the United States federal government to control or
proscribe FGE, an ancient cultural tradition that is deeply
grounded in closely held beliefs, however, is at best questionable
and at worst impossible. 0 7 In analyzing the potential effects of
federal legislation one must first examine the consequences of
similar action taken in other westernized nations.
In Great Britain, where FGE is a criminal offense punishable
by five years' imprisonment, 308 not one person has been prosecuted since the enactment of the law.309 Health professionals and
social workers explain that such attempts to "legislate away"
FGE have simply pushed the practice even further underground.310 One midwife who works in the East End of London
offered that:
People reinvent their tradition when they migrate ....The

whole meaning of what it is to be a woman needs to be
challenged, the way men relate to women and the place of
women in society.
Legislation won't do that because it creates as many problems as it solves. The operation has to be done clandestinely
and if the child haemorrhages, the parents will be reluctant to
seek medical help in case they are prosecuted. It puts the

306. Note, Excising Tradition, supra note 12, at 1957.
307. Julie Flint, The First Cut, GUARDIAN, Apr. 25, 1994, at 10. "[Mlany African women

believe that confrontational politics risk hardening immigrant communities already upset
by publicity that has been, at times, both insensitive and sensational." Id. Sadia Ahmed,
a Somali sociologist from London, observed:
If this is child abuse, then the whole Somali community is abusing children.

Child abuse needs an intent to harm but there is no intent to harm here.
[FGEJ is cruel and it doesn't have a purpose. It is total rubbish that it
safeguards virginity: the minute people become urban, it safeguards nothing
at all - but it is done because people are really afraid for their children.
Talking of child abuse and torture puts the community on the defensive. It's
counter-productive.
Id.
308. Id.
309. Id.
310. Id. This is because such attempts fail to account for the "social concepts underpinning [FGE] - which are likely to be reinforced in an alien, permissive culture in which
parents are concerned for their children's safety and values." Id.
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parents in a real quandary: to have it done in this country
with anaesthetic or to send their children abroad for a poten31
tially life-threatening operation. 1

Toubia echoes this sentiment when she adds that "[olutlawing

the mutilation without promoting education simply increases re31 2
sistance to change and pushes the practice underground."
Under Canadian law, FGE constitutes child or sexual abuse
and is punishable under existing laws.313 Consequently, in Canada
the practice is an underground one in which doctors have been
perform ing FGE without repercussions. 314 In fact, Canada, which
is home to more than 70,000 Somalians,31 5 is one country in which
316
the practice of FGE is believed to be on the rise.
In France, the primary effect of criminal proscription has been
somewhat different. France was the first nation to bring criminal
317
charges against people who subject their daughters to FGE.
Criminal prosecution, however, has failed to address the intricate
personal, social and cultural pressures that fuel the continuation
of the tradition.
Those families who are intent on complying with the traditions
of their native homelands frequently send their daughters into

311. Id. "If your only message is that this is barbaric, women who have been circumcised
will be less likely to seek the medical care they need. They're not doing it to their
children to hurt them. They're doing it because they love them." Sophfronia S. Gregory,
At Risk of Mutilation, TIME, Mar. 21, 1994, at 45 (quoting Carol Horowitz, a Seattle
internist).
312. Andy Riga, 5,500 Girls a Day have Genitals Mutilated; Medical Profession has
Moral Duty to Protect Children, Doctor Says, GAZETTE, Sept. 27, 1994, at AT. Toubia
elaborates that "[ilt will only be eradicated if health professionals combat the problem in
collaboration with people familiar with communities that advocate the practice." Id.
313. Genital Mutilation: Stop the Practice, TORONTO STAR, Oct. 5, 1994, at A22. In
November of 1994, Christine Gagnon (Quebec) of the House of Commons introduced Bill
C-277, a member's bill that amended the criminal code to make FGE a specific offense.
Female Genital Mutilation, CANADA NEwsWIRE, Nov. 7, 1994, available in LEXIS, News
Library, Wires File.
314. Genital Mutilation: Stop the Practice,supra note 313, at A22; see also Lisa Priest,
Our MDs 'Involved' in Genital Mutilation, TORONTO STAR, Oct. 3. 1994, at A9.
315. Judy Steed, Mission to Stop Female Genital Mutilation, TORONTO STAR, Nov. 13,
1994, at E4.
316. Lisa Priest, Bad Health Care Killing Women Report Says, TORONTO STAR, Sept.
27, 1994, at Al.
317. Marlise Simons, Mutilation of Girls' Genitals:Ethnic Gulf in French Court, N.Y.
TIMES, Nov. 23, 1993, at A13. Between 1983 and the end of 1993, France witnessed 15
trials involving more than 30 families. Id. Great Britain, Sweden and Switzerland have
passed laws against FGE, but they have yet to prosecute anyone for violating those laws.
Id.
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neighboring countries where FGE is legal.3 18 Once the wounds
heal, the daughters may return to their homes.3 1 9 In addition,
some West African families in France fly their daughters back
to Africa to be circumcised in order to circumvent the application
32 0
of French laws that prohibit child abuse.
Consequently, the French government has learned that official
prohibition is by no means a panacea in the struggle to combat
FGE 3 21
IV.

CONCLUSION

The consequences of federal legislation in the United States
are unlikely to be any different from those experienced in Great
Britain, France or Canada. A federal law that proscribed FGE
and at the same time prescribed education and outreach programs
would send mixed signals to the women it is attempting to assist.
As a result, the conclusion to this discussion may be quite
unsatisfying to many observers. Federal legislation prohibiting
FGE clearly symbolizes the morally proper opinion that this
country should take when it confronts a practice as physically
and emotionally devastating as FGE. It is equally clear, however,
that no matter how admirable its intentions would be, federal
prohibition may only aggravate the problem. Isatou Njie-Saidy,
the Executive Secretary of the Gambian National Women's Council and Bureau, neatly summarized that:
[iun all these developments, schemes and programmes, we are
alive to the fact that, irrespective of what amount of legislation
is put in place, the beneficiaries of the laws enact ed, conventions signed, ratified and codified, can only be positively affected if they are part and parcel of the processes themselves,
3
and people are convinced of their significance. 2

318. Anaclet Rwegayura, Africa-Women: A Somali Reveals Horrors of Genital Mutilaion, INTER PRESS SERVICE, Apr. 13, 1994, available in LEXIS, Legis Library, Allnws File.
319. Id.

320. Id.
321. See Simons, supra note 317, at A13.
322. Momodu M. Secka, Female Circumcision Not a Religious Rite, AFRICA NEWS
SERVICE, Mar. 15, 1994, available in LEXIS, News Library, Arcnws File.

